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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED RUBBER, CORK, LINOLEUM 
AND PjlASTIC WORKERS OF AMERICA, 

AFL-CIO, an unincorporated asso¬ 
ciation, and UNITED RUBBER, CORK, 

LINOLEUM AND PLASTIC WORKERS OF 
AMERICA, AFL-CIO, LOCAL 102, an 
unincorporated association. 

Plaintiffs, 

vs. 

LEE NATIONAL CORPORATION, 

Defendant. 

UNITED RUBBER, CORK, LINOLEUM AND PLASTIC WORKERS OF 
AMERICA, AFL-CIO (hereinafter referred to as the International 
Union), an unincorporated association, having its principal 
office at 87 South High Street, Akron, Ohio, and UNITED RUB- ' 
BER, CORK, LINOLEUM AND PLASTIC WORKERS OF AMERICA, AFL-CIO, 
LOCAL 102 (hereinafter referred to as Local 102), an unincor¬ 
porated association, having its principal office in care of 
its President, Mr. William Oeler, 20 James Street, Columbiana, 
Ohio, for their complaint against the defendant say: 

' FIRST CAUSE OF ACTION 

Plaintiff Local 102, for its complaint, says: 


Civil Action No. 

COMPLAINT 
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1* This Court has jurisdiction of this action under 
29 U.S.C. Section 185 (also known as Section 301 of the 
Labor-Management Relations Act of 1947) and Sections 1331 and 
1337 of Title 28 of the United States Code; and the United 
States Constitution, Article I, Section 8, empowering Con¬ 
gress to regulate commerce among the states and to make all 
laws necessary and proper for carrying into execution the said 

power and other provisions of said Constitution and the amend¬ 
ments thereto. 

2. Defendant was originally incorporated under the name 
of Lee Rubber & Tire Corporation and on or about February 26, 
1964, changed its name to Lee National Corporation. 

3. At all times material hereto, until December 20, 

1963, defendant was the owner and operator of a plant in 
Youngstown, Ohio, which plant was known as the Republic Rubber 
Division of defendant and was there engaged in interstate com¬ 
merce within the meaning of the statutes and constitutional 

provisions herein cited. Or. December 20, 1963, defendant sold 
said plant. 

4. Local 102 is an unincorporated local organization 
and represents employees in an industry affecting commerce, 
all as defined in the National Labor Relations Act, as amended. 
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and the Labor-Management Relations Act of 1947. Local 102 
was, cor many years last past, and at all times material here¬ 
to, the certified and recognized collective bargaining agent 
for all the hourly and piece-work production and maintenance 
employees of the said plant, including the inspectors, factory 
clerical workers, and laboratory testers, and excluding gen¬ 
eral office workers, foremen, assistant foremen, heads of the 
experimental research department, salaried chemists, and time- 
study men. 

5. Local 102 on July 3, 1961, effective May 1, 1961, 
entered into a collective bargaining agreement with the Repub¬ 
lic Division of defendant prescribing rates of pay, wages, 
hours of employment and other conditions of employment for 
the employees in the above-described collective bargaining 
unit; said contract also included provisions for the filing 
of grievances and the processing thereof through successive 
stages, and further provided that in the event any dispute or 
grievance had not been adjusted to the satisfaction of the par¬ 
ties, then such unsettled grievance or dispute could be sub- 
mitted to a Board of Arbitration in a manner therein specified. 
A copy of said agreement is annexed hereto, marked Exhibit-1, 
and made a part hereof. 
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6. Said agreement expressly provided in Sec. 4(5) that: 
"In the event either party refuses to submit an issue to arbi- 

S' 

tration within 10 days after the filing of the notice to arbi¬ 
trate, then such refusal to arbitrate shall effect a default 
in favor of the other party." 

7. Said agreement was, by consent of the parties, ex¬ 
tended and continued in force and effect until August 6, 1963, 

at which time Local 102 went on strike which remained in effect 
until October 31, 1963. 

8. During June and July 1963, Local 102, pursuant to 
the terms and conditions of the 1961 collective bargaining 
agreement, delivered to defendant a number of grievances in 
accordance with the procedure contained in Sec. 2 of the col¬ 
lective bargaining agreement, Exhibit-1 hereto. A list of 
said grievances is attached hereto, marked Exhibit-2, and 
made a part hereof. 

9. On October 31, 1963, Local 102 and defendant entered 
into a new collective bargaining agreement succeeding the one 
hereinabove referred to and containing substantially similar 
provisions in all parts material hereto other than the date 
of commencement and expiration thereof. 

10. At sundry times defendant denied each and every one 
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of said grievances. 

11. On or about November 19, 1963, Local 102 delivered 
to defendant a grievance claiming a violation of seniority 
rights of Frank A. Maizel. On or about December 13, 1963, 
defendant denied this grievance. 

12. On or.about December 13, 1963, Local 102 delivered 
to defendant two (2) letters demanding arbitration of all the 
grievances named in Exhibit-2, attached hereto. 

13. Defendant refused to arbitrate the said grievances 
with Local 102. 

14. By said refusal, defendant, in accordance with Sec. 
3(5) of the collective bargaining agreement, which is attached 
hereto, marked Exhibit-1, effected a default in favor of Local 
102 regarding all said grievances. 

15. On or about February 6, 1964, Local 102 delivered 
to defendant a letter demanding arbitration of the aforesaid 
grievance involving Maizel. 

16. Defendant refused to arbitrate the Maizel grievance. 

17. By said refusal, defendant, in accordance with Sec. 

3(5) of the collective bargaining agreement, which is attached 

0 

hereto, marked Exhibit-1, effected a default in favor of Local 
102 regirding the Maizel grievance. 
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18. Defendant has refused and still refuses either to 
arbitrate the aforesaid grievances or to pay the same in ac¬ 
cordance with its default. By said actions the defendant has 

violated the aforesaid agreements of July 3, 1961, and October 
31, 1963. 

WHEREFORE, plaintiff Local 102 demands judgment on this 
First Cause of Action: 

1. Declaring that the aforesaid grievances were, 
each and every one of them, grievances which Local 102 was en¬ 
titled to have arbitrated in accordance with the provisions of 
the agreements of July 3, 1961, and October 31, 1963. 

2. Declaring that defendant has breached the agree¬ 
ments of July 3, 1961, and October 31, 1963, hf refusing to 
recognize said grievances and process them in accordance with 
the aforesaid agreements. 

3. Declaring that the defendant by its refusal to 
submit to arbitration within 10 days after the filing with it 
of the notice to arbitrate said grievances thereby effected a 
default and defaults in favor of Local 102. 

4. Awarding appropriate damages. 

• In the alternative, and only if the next pre¬ 
ceding demand for judgment is denied, then ordering the 
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defendant to participate in the selection of an arbitrator 
in accordance with the appropriate contract procedure, and, 
upon failure of the defendant to do so within a reasonably 
short period, to be fixed by the Court, having the Court or 
a Court-designated Master perform the actions necessary to be 
performed by the defendant in the selection of a Board of Ar¬ 
bitration to hear and determine the aforesaid grievances of 
Local 102. 

6. Awarding such other and further relief as may 
be appropriate including costs and counsel fees. 

SECOND CAUSE O F ACTION 

Plaintiff International Union, for its complaint, 

says : 

1. International Union repeats the allegations of par¬ 
agraphs 1 and 2 of the First Cause of Action. 

2. Defendant, at all times material hereto, was the owner 
and operator of a plant in Conshohocken, Pennsylvania, where 

it was engaged in interstate commerce within the meaning of 
the statutes and constitutional provisions herein cited. 

3. Plaintiff International Union is, and at all times 
material hereto was, an unincorporated labor organization rep- 
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resenting employees in an industry affecting commerce, as 
defined in the National Labor Relations Act, as amended, and 
the Labor-Management Relations Act of 1947. Plaintiff for the 
more convenient servicing of the needs of its members, chart¬ 
ers local unions consisting, in most instances, of the em¬ 
ployees in a bargaining unit in a particular plant. 

4. At all times material hereto, there was in existence, 
duly chartered by tne International Union, a local union 
thereof known as Local No. 227 which was the certified and 
recognized collective bargaining agent for all production 

and maintenance employees and test-car drivers at the afore¬ 
said plant of defendant, but excluding certain enumerated 
categories of employees. 

5. On or about July 1, 1965, the defendant ceased op¬ 
erations and then sold the aforementioned plant and Local 227 
ceased to represent the bargaining unit of employees employed 
by defendant; and, thereafter, on November 4, 1965, for good 
cause, the International Executive Board of the International 
Union, pursuant to the Constitution of said International 
Union, dissolved said Local 227 and revoked the charter of 
said local union and thereupon all assets of said Local 227, 
including all rights and causes of action became vested in 
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the International Union. 

6. Local 227, on June 30, 1961, entered into a col¬ 
lective bargaining agreement with defendant (hereinafter re¬ 
ferred to as the "Working Agreement") prescribing rates of 
pay, wages, hours of employment and other conditions of em¬ 
ployment for the employees in the above-described collective 
bargaining unit? said contract also included provisions for 
the filing of grievances and the processing thereof through 
successful stages, and further provided that in the event 
any dispute or grievance had not been adjusted to the satis¬ 
faction of the parties, then such unsettled grievance or dis¬ 
pute could be submitted to a Board of Arbitration in a manner 
therein specified. 

7. On or about June 30, 1961, Local 227 and defendant 
had entered into an agreement for pension, service awards 
and insurance benefits (hereinafter referred to as the "In¬ 
surance Benefits Agreement") for employees in the bargaining 
unit aforesaid, including a pension plan, service awards and 
special distributions on discontinuance of operations, insur¬ 
ance benefits of various kinds, including hospitalization, 

0 

surgical-medical, % health and accident benefits, group life 
insurance and nonoccupational accidental death and dismember- 
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ment insurance, supplemental workmen's compensation benefits, 
etc. Said agreement expressly provided, among other things, 
(a) that it should become effective on July 1, 1961, and 
continue in force until June 30, 1966, and thereafter should 
renew itself for yearly periods unless written notice of de¬ 
sire to amend was given by either party to the other; (b) that 
any termination of the Working Agreement, in accordance with 
the provisions thereof, shall not affect the duration of this 
agreement (of June 30, 1961)"; (c) it provided, in several 
places, that in the event of any dispute or difference arising 
therefrom, the same should be processed in accordance with the 
grievance and arbitration procedure contained in the Working 
Agreement, thereby referring to the collective bargaining 
agreement dated June 30, 1961, aforesaid, between the par¬ 
ties. A true copy of said Insurance Benefits Agreement is 
attached hereto, marked Exhibit-3, and made a part hereof. 

8. The said Insurance Benefits Agreement was amended 

in minor matters by agreement dated December 17, 1962, a true 
copy of which is attached hereto, marked Exhibit-4, and made 
a part hereof. 

9. On or about December 14, 1964, the defendant sent 
to all its employees and retired former employees a letter 
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advising that th'". ~t_fendant had "decided to discontinue perma¬ 
nently all tire manufacturing operations at the Conshohocken 
plant, and further stating that "we regret that we are not 
able to provide employment any longer in connection with the 


operations of the plant in the community of Conshohocken." 

10. On or about December 14, 1964, the defendant sent 
letters to all the employees in the collective bargaining unit 
represented by Local 227, the body of which read as follows: 

"As a result of the decision to dis¬ 
continue permanently all tire manufacturing 
operations at the company’s Conshohocken, 
Pennsylvania plant, we regret to advise 
you that your connection with Lee National 
Corporation is hereby being severed and your 
employment is hereby terminated effective 
immediately. Accordingly, your records are 
being marked as permanently closed." 

11. On or about January 8, 1965, Local 227 delivered to 
defendant its Grievance No. 260, the substance of which read 
as follows: 


"This grievance is being filed pur¬ 
suant to Article II, Section VI of the 
Agreement for Pension, Service Award and 
Insurance Benefits, and titled 'Special 
Distribution and Discontinuance of Opera¬ 
tions.' We are asking that the Company 
pay a Special Distribution for all of our 
employees terminated as a result of the 
Discontinuance of Operations by the Lee 
National Corporation. This Special Dis¬ 
tribution is further spelled out in the 
above Section VI." 
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12. By two (2) letters dated January 11, 1965, Local 
227 transmitted to defendant the individually signed requests 
of substantially all the employees in the bargaining unit, 
the body of which read as follows: 


1 '--- , elect under 

^ r ticle II, Section VI of the Agreement for 
Pension, Service Award and Insurance Bene¬ 
fits, and titled Special Distributions on 
Discontinuance of Operations, to receive a 
special distribution in lieu of any de— 
fered vested pension I am entitled to un¬ 
der the pension plan." 

13. By letter dated January 19, 1965 (a true copy of 
which is attached hereto, marked Exhibit-5, and made a part 
hereof), defendant denied the right of Local 227 to file the 
aforesaid grievance and asserted that the grievance was en¬ 
tirely without merit. 

14. By letter dated January 19, 1965, defendant re¬ 
turned to Local 227 the two letters dated January 11, 1965, 
mentioned in par. 12, above, the body of said letter from de¬ 
fendant read as follows: 

"We are returning the 2 enclosed let¬ 
ters signed by you since they are invalid, 
pointless and devoid of any force or 
effect." 

15. By letter dated January 25, 1965 (a true copy of 
which is attached hereto, marked Exhibit-6, and made a part 





18A 


hereof), to each employee mentioned in the aforementioned 
letters dated January 11, 1965, referred to in par. 12, supra, 
the defendant rejected said claims. 

16. On or about January 21, 1965, Local 227 delivered 
to defendant its Grievance No. 261, the body of which read as 
follows: 

"This grievance is being filed pur¬ 
suant to Article II, Section VI of the 
Agreement for Pension, Service Award and 
Insurance Benefits, and titled 'Special 
Distribution and Discontinuance of Opera¬ 
tions.' We are asking that the Company 
pay a Special Distribution for all our 
employees terminated as a result of the 
Discontinuance of Operations by the Lee 
National Corporation. This Special Dis¬ 
tribution is further spelled out in the 
above Section VI." 

17. By letter dated January 28, 1965, the defendant re¬ 
jected said grievance, the body of said letter reading as 
follows: 

"We are returning the communication 
of January 21, 1965 signed by you and 
certain other individuals, since it is 
pointless and serves no practical pur¬ 
pose for the reasons expressed in our 
letter to you dated January 19, 1965." 

18. The defendant has ever since then refused to recog¬ 
nize the validity of the aforesaid grievances of Local 227 
and has refused to process said grievances in accordance with 
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the procedure specified in the Insurance Benefits Agreement, 
incorporating by reference the grievance and arbitration pro¬ 
cedure contained in the Working Agreement, and has refused 
to concede that such procedure is applicable to the afore¬ 
said grievance of Local 227; and thereby has waived the need 
exhausting the prearbitration steps of said grievance 
procedure and has definitely indicated that it will not par¬ 
ticipate in the selection of a Board of Arbitration as pro¬ 
vided for by the agreements. 

19. The said Working Agreement of June 30, 1961, pro¬ 
vided, in pertinent part, in Section 3.02, as follows: 

"In the event a complaint, griev¬ 
ance or dispute filed by either of the 
P ar ties to this agreement remains un¬ 
settled upon conclusion of negotiations 
as outlined in Section 3.01 above, 
either party may within two (2) weeks 
thereafter notify the other party in 
writing of its desire to submit the mat¬ 
ter to a Board of Arbitration in the 
following manner: 

"Within fve (5) working days from 
the receipt of such notice the parties 
will meet and have an understanding of 
the question or questions to be submitted 
for arbitration and each party shall, at 
such meeting, submit to the other party 
the name of its arbitrator. The two ar¬ 
bitrators so chosen shall within three 
(3) days jointly request the American 
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Arbitration Association, Philadelphia, 

Pa., to appoint the Chairman of the 
Board of Arbitration. The Arbitration 
Board so selected shall fix a hearing 
date, meet and consider the complaint, 
and, if possible, render a decision 
within two (2) weeks after completing 
hearing, which decision shall be final 
and binding on all parties. The Arbi¬ 
tration Board may _nterpret this agree¬ 
ment and apply it to the particular 
case presented to it, but shall, how¬ 
ever, have no authority to add to, or 
subtract from, or modify the terms of 
this agreement. Each party shall be re¬ 
sponsible for the costs of its arbitra¬ 
tor and shall share equally the costs 
of the third arbitrator. 

"(1) It is understood that the question 
of a general or plantwide wage ad¬ 
justment cannot be submitted to a 
Board of Arbitration for settlement." 

20. The International Union desires and is entitled to 
have the aforesaid grievances of Local 227 arbitrated before 
a Board of Arbitration established as aforesaid. 

21. Defendant by refusing to process the grievances or 
to participate in the selection of a Board of Arbitration 
has violated the aforesaid Insurance Benefits Agreement of 
June 30, 1961. 

WHEREFORE, plaintiff International Union demands judg¬ 
ment on this Second Cause of Action: 

1. Declaring that it is entitled to have arbitrated 
Grievances Nos. 260 and 261 in accordance with the provisions 



15 



- 21A 


of the Insurance Benefits Agreement of June 30, 1.961, in¬ 
corporating by reference the grievance and arbitration pro¬ 
vision of the Working Agreement of June 30, 1961. 

2. Declaring that the defendant has breached the 
Insurance Benefits Agreement of June 30, 1961, by refusing 
to recognize and process said grievances in accordance with 
the aforesaid agreements. 

3. Ordering the defendant to participate in the 
selection of an arbitrator in accordance with the appropriate 
contract procedure, and, upon failure of the defendant to do 
so within a reasonably short period, to be fixed by the Court, 
having the Court or a Court-designated Master perform the ac¬ 
tions necessary to be performed by the defendant in the selec¬ 
tion of a Board of Arbitration to hear and determine the 
aforesaid grievances of Local 227. 

4. in the alternative, in the event that plaintiff 
International Union is not entitled w arbitrate the afore¬ 
said grievances, then International Union seeks judgment in 
the sum of $100,000.00. 

5. Awarding such other and further relief as may 
be appropriate, including costs and a counsel fee. 
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THIRD CAUSE OF ACTION 

Plaintiff International Union, for its complaint, 

says : 

* 

1. International Union repeats the allegations of 
paragraphs 1, 2, 3, 4, 5, 6, 7, and 8 of the Second Cause of 
Actioi . 

2. In and by Art. Ill, Insurance Program, subdivision 
I, Hospitalization, Surgical-Medical and Health and Accident, 
par. J (p. 20 of Exhibit-3, attached hereto, and made part 
hereof), defendant obligated itself to continue certain hos¬ 
pital, surgical-medical and health and accident coverage and 
benefits for its retired employees. 

3. In and by said agreement defendant further agreed 
in Art. Ill, subdivision II, par. C to continue life insur¬ 
ance coverage for retired employees in the amount of 
$2,250.00 according to the specifics therein stated. 

4. By letter dated September 18, 1964, defendant ad¬ 
vised its retired employees that it was putting into effect 
on a voluntary basis a modified group insurance coverage for 
the retired former employees of the bargaining unit. 

5. International Union repeats the allegations of 
paragraph 9 of the Second Cause of Action. 
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6. By letter dated May 12, 1965, defendant advised its 
retired employees that effective June 1, 1965, it was dis¬ 
continuing the voluntary group life and health insurance cov¬ 
erage theretofore maintained for retired former employees. 

7. Local 227 had attempted to file Grievances Nos. 260 
and 261 with regard to employees in its bargaining unit, and 
defendant had denied the right of the Union to file said 
grievances and had refused to process them or to participate 
m the selection of a Board of Arbitration. By reason of the 
defendant's conduct with regard to those grievances it was 
apparent that it would have been futile for Local 227 to at¬ 
tempt to file any grievance, or grievances, concerning the 
discontinuance of the voluntary group life and health insur¬ 
ance coverage for retired former employees; and by its 
aforesaid conduct defendant waived any requirement in any 

of the contracts, or agreements, that any grievance be filed 
with respect to said claims involving retired former employ¬ 
ees, and that any disputes relative thereto be arbitrated. 

WHEREFORE, plaintiff International Union demands judgment 
on this Third Cause of action; 

1. Declaring that the defendant breached the In¬ 
surance Benefits Agreement of June 30, 1961, as amended, by 
discontinuing the voluntary group life and health insurance 
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coverage theretofore maintained for retired former employees. 

2. Judgment in the sum of $100,000.00. 

3. In the alternative, in the event that plain¬ 
tiff International Union is not entitled to an immediate 
judgment for damages, but is required to arbitrate either the 
right thereto or the amount thereof, then ordering the de¬ 
fendant and International Union to arbitrate the said issues 
and directing the defendant to participate in the selection 
of an arbitrator in accordance with the appropriate contract 
procedure, and, upon failure of the defendant to do so within 
a reasonably short period, to be fixed by the Court, having 
the Court or a Court-designated Master perform the actions 
necessary to be performed by the defendant in the selection 
of a Board of Arbitration to hear and determine the questions 
involved in this Third Cause of Action. 

4. Awarding such other and further relief as may 
be appropriate, including costs and counsel fees. 

STEINBERG, CLYNE & JAFFE 
Attorneys for Plaintiffs 
By: 


Alfred Jaffe 

. A Member of the Firm 

Office and Post Office Address 
80 Wall Street 
New York 5, New York 

ROTHBARD, HARRIS & OXFELD 
Of Counsel with Plaintiffs 
744 Broad Street 
Newark, New Jersey 07102 
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EXHIBIT-1 


COPY OF WORKING AGREEMENT BETWEEN 
LOCAL 102 AND REPUBLIC RUBBER DIVISION 
DATED JULY 3, 1961 - EFFECTIVE MAY 1, 1961 


SEE - EX HIBIT #1 
IN THE RECORD 

(NOT REPRODUCED IN THE APPENDIX) 


EXHIBIT-1 
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EXHIBIT - 2 



1. 

6/21/63 

- 1 week forced vacation in March and 2-day 
layoff June 25 and 26 - Anna Brinoke and 

Leo Dietz. 

2. 

6/27/63 

- 1 week forced vacation in March and layoff week 
of June 23 - Josephine P. Cocchim and Leo Dietz 

3. 

6/25/63 

Tony Levinsky re female employees of press room 

4. 

6/28/63 

- Floyd Jones et als. - 2-day layoff June 24 
and June 25. 

5. 

6/28/63 

- Molded hose men? Long Hose; borrowed to work 
in FGW between June 1 and July 1. 

6. 

6/28/63 

- Leona Dieter - 2-day layoff June 24 and 25. 

7. 

6/28/63 

- Average earnings for all men of Cal. Dept. 

Fri. June 21 to June 29,1963 - Clarence Desh. 

8. 

7/15/63 v 

- Male and female employees of hand room, tube 
machines and solid tire. 

9. 

7/5/63 

- Re N. Emanuel and R. Gibbs. 

10. 

(?) 

- Press room - Week of June 24. 

11. 

7/12/63 

- Helen Berletic. 

12. 

7/8/63 

- Wire Braid employees (N. Kutan, et als.) sent 
throughout plant. 

13. 

7/8/63 

- July 1, Wire Braid, etc.; males (F.Jones et als.) 

14. 

7/8/63 

- T. Diana re July 2, 3, and 5 and 

F. Jones re July 2 and 5. 

15. 

7/3/63 

- Belt and Packing Dept. - Malcolm McCliment. 


EXHIBIT-2 
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EXHIBIT-3 


COPY OF WELFARE AGREEMENT COVERING PENSION, 
SERVICE AWARD AND INSURANCE BENEFITS BETWEEN 
LOCAL 227 AND LEE RUBBER AND TIRE CORP., DATED 

JUNE 30, 1961 


SEE - JOINT APPENDIX 
EXHIBIT BOOK - DOC. #36 


EXHIBIT-3 
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EXHIBIT-4 


COPY OF AMENDMENT TO WELFARE AGREEMENT 
COVERING PENSION, SERVICE AWARD AND INSURANCE BENEFITS , 
DATED DECEMBER 17, 1962 BETWEEN LOCAL 
227 AND LEE RUBBER AND TIRE CORP. 


SEE - JOINT APPENDIX 
EXHIBIT BOOK - DOC. #37 


EXHIBIT-4 


23 





29A 


EXHIBIT-5 


LETTER FROM LEE NATIONAL CORP. TO LOCAL 227 
DATED JANUARY 19, 1962, REJECTING ALLEGED 
GRIEVANCES BASED ON REFUSAL TO PAY SEVERANCE BENEFITS 


SEE - EXHIBIT #53 
IN THE RECORD 

(NOT REPRODUCED IN THE APPENDIX) 


EXHIBIT-5 
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EXHIBIT-6 


FORM LETTER FROM LEE NATIONAL CORP. 

TO ALL EMPLOYEES, DATED JANUARY 25, 1965, 
REJECTING INDIVIDUAL CLAIMS FOR SEVERANCE BENEFITS 


SEE - EXHIBIT #53 


IN THE RECORD 


(NOT REPRODUCED IN THE APPENDIX) 


EXHIBIT-6 


■ /SP? 






31A 


(This page left intentionaly blank) 




I 32A 


(This page left intentionaly blank) 


27 





33A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED RUBBER, CORK, LINOLEUM 
AND PLASTIC WORKERS OF AMERICA 
AFL-CIO, an unincorporated 
association, and UNITED RUBBER 
CORK, LINOLEUM AND PLASTIC 
WORKERS OF AMERICA, AFL-CIO, 
LOCAL 102, an unincorporated 
association. 

Plaintiffs, 

vs. 

LEE NATIONAL CORPORATION, 

De fendant. 


) 

) 

) 

) 

) Civil Action No. 66 Civ. 1154 

) 

) 

) AMENDED COMPLAINT 

) ~ 

) 

) 

) 

) 

) 

) 


UNITED RUBBER, CORK, LINOLEUM AND PLASTIC WORKERS OF 
AMERICA, AFL-CIO (hereinafter referred to as the International. 
Union), an unincorporated association, having its principal of¬ 
fice at 87 South High Street, Akron, Ohio, and UNITED RUBBER, CORK, 
LINOLEUM AND PLASTIC WORKERS OF AMERICA, AFL-CIO, LOCAL 102 (here¬ 
inafter referred to as Local 102), an unincorporated association, 
having its principal office in care of its President, Mr. 

William Oeler, 20 James Street, Columbiana, Ohio, for their 
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complaint against the defendant says 

FIRST CAUSE OF ACTION 

Plaintiff Local 102, for its complaint, says: 

1. This Court has jurisdiction of this action under 
29 U.S.C. Section 185 (also known as Section 301 of the 
Labor-Management Relations Act of 1947) and Sections 1331 
and 1337 of Title 28 of the United States Code; and the 
United States Constitution, Article I, Section 8, empowering 
Congress to regulate commerce among the states and to make 
all laws necessary and proper for carrying into execution the 
said power and other provisions of said Constitution and the 
amendments thereto. 

2. Defendant was originally incorporated under the name 
of Lee Rubber & Tire Corporation and on or about February 26, 
1964, changed its name to Lee National Corporation. 

3. At all times material hereto, until December 20, 
1963, defendant was the owner and operator of a plant in 
Youngstown, Ohio, which plant was known as the Republic Rub¬ 
ber Division of defendant and was there engaged in interstate 
commerce within the meaning of the statutes and constitution¬ 
al provisions herein cited. On December 20, 1963, defendant 
sold said plant. 


29 




35A 


4. Local 102 is an unincorporated local organization 
and represents employees in an industry affecting commerce, 
all as defined in the National Labor Relations Act, as 
amended, and the Labor-Management Relatior j Act of 1947. 

Local 102 was, for many years last past, and at all times 
ma ^ er ^ a ^ hereto, the certified and recognized collective bar¬ 
gaining agent for all the hourly and piece-work production 
and maintenance employees of the said plant, including the 
inspectors, factory clerical workers, and laboratory testers, 
and excluding general office workers, foremen, assistant 
foremen, heads of the experimental research department, sal¬ 
aried chemists, and timestudy men. 

5. Local 102 on July 3, 1961, effective May 1, 1961, 
entered into a collective bargaining agreement with the Re¬ 
public Rubber Division of defendant prescribing rates of pay, 
wages, hours of employment and other conditions of employment 
for the employees in the above-described collective bargain¬ 
ing unit; said contract also included provisions for the 
filing of grievances and the processing thereof through suc¬ 
cessive stages, and further provided that in the event any 
dispute or grievance had not been adjusted to the satisfac¬ 
tion of the parties, then such unsettled grievance or dispute 
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could be submitted to a Board of Arbitration in a manner 
therein specified. A copy of said agreement is annexed 
hereto, marked Exhibit-1, and made a part hereof. 

6. Said agreement expressly provided in Sec. 4(5) that 
"In the event either party refuses to submit an issue to ar¬ 
bitration within 10 days after the filing of the notice to 
arbitrate, then such refusal to arbitrate shall effect a de¬ 
fault in favor of the other party." 

7. Said agreement was, by consent of the parties, ex¬ 
tended and continued in force and effect until August 6, 

1963, at which time Local 102 went on strike which remained 
in effect until October 31, 1963. 

8. During June and July 1963, Local 102, pursuant to 
the terms and conditions of the 1961 collective bargaining 
agreement, delivered to defendant a number of grievances in 
accordance with the procedure contained in Sec. 2 of the 
collective bargaining agreement, Exhibit-1 hereto. A list 
of said grievances is attached hereto, marked Exhibit-2, 
md made a part hereof. 

9. On October 31, 1963, Local 102 and defendant entered 
into a new collective bargaining agreement succeeding the one 
hereinabove referred to and containing substantially similar 
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provisions in all parts material hereto other than the date 
of commencement and expiration thereof. 

10. At sundry times defendant denied each and every one 
of said grievances. 

11. On or about November 19, 1963, Local 102 delivered 
to defendant a grievance claiming a violation of seniority 
rights of Frank A. Maizel. On or about December 13, 1963, 
defendant denied this grievance. 

12. On or about December 13, 1963, Local 102 delivered 
o defendant two (2) letters demanding arbitration of all the 

grievances named in Exhibit-2, attached hereto. 

13. Defendant refused to arbitrate the said grievances 
with Local 102. 

14. By said refusal, defendant, in accordance with 
Sec. 3(5) of the collective bargaining agreement, which is 
attached hereto, marked Exhibit-1, effected a default in 
favor of Local 102 regarding all said grievances. 

15. On or about February 6, 1964, Local 102 delivered 
to defendant a letter demanding arbitration of the aforesaid 
grievance involving Maizel. 

16. Defendant refused to arbitrate the Maizel grievance. 

17. By said refusal, defendant. 


in accordance with Sec. 
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3(5) of the collective bargaining agreement, which is at¬ 
tached hereto, marked Exhibit-1, effected a default in favor 
of Local 102 regarding the Maizel grievance. 

18. Defendant has refused and still refuses either to 
arbitrate the aforesaid grievances or to pay the same in ac¬ 
cordance with its default. By said actions the defendant has 
violated the aforesaid agreements of July 3, 1961 and October 
31, 1963. 

WHEREFORE, plaintiff Local 102 demands judgment on this 
First Cause of Action: 

1. Declaring that the aforesaid grievances were, 
each and every one of them, grievances which Local 102 was 
en ti-tl e d to have arbitrated in accordance with the provisions 
of the agreements of July 3, 1961 and October 31, 1963. 

2. Declaring that defendant has breached the agree¬ 
ments of July 3, 1961 and October 31, 1963, by refusing to 
recognize said grievances and process them in accordance 

with the aforesaid agreements. 

3. Declaring that the defendant by its refusal to 
submit to arbitration within 10 days after the filing with 
it of the notice to arbitrate said grievances thereby ef¬ 
fected a default and defaults in favor of Local 102. 
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4. Awarding appropriate damages. 

5. In the alternative, and only if the next pre¬ 
ceding demand for judgment is denied, then ordering the de¬ 
fendant to participate in the selection of an arbitrator in 
accordance with the appropriate contract procedure, and, 
upon failure of the defendant to do so within a reasonably 
short period, to be fixed by the Court, having the Court or 
a Court-designated Master perform the actions necessary to 
to be performed by the defendant in the selection of a Board 
of Arbitration to hear and determine the aforesaid griev¬ 
ances of Local 102. 

6. Awarding such other and further relief as may 
be appropriate including costs and counsel fees. 

SECOND CAUSE OF ACTION 

Plaintiff International Union, for its complaint, says: 

1. International Union repeats the allegations of par¬ 
agraphs 1 and 2 of the First Cause of Action. 

2. Defendant, at all times material hereto, was the 

owner and operator of a plant in Conshohocken, Pennsylvania, 

where it was engaged in interstate commerce within the mean- 

# 

ing of the statutes and constitutional provisions herein 


cited. 
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3. Plaintiff International Union is, and at all times 
material hereto was, an unincorporated labor organization 
representing employees in an industry affecting commerce, as 
defined in the National Labor Relations Act, as amended, and 
the Labor-Management Relations Act of 1947. Plaintiff for 
the more convenient servicing of the needs of its members, 
charters local unions consisting, in most instances, of the 
employees in a bargaining unit in a particular plant. 

4. At all times material hereto, there was in exist¬ 
ence, duly chartered by the International Union, a local 
union thereof known as Local No. 227 which was the certified 
and recognized collective bargaining agent for all production 
and maintenance employees and test-car drivers at the afore¬ 
said plant of defendant, but excluding certain enumerated 
categories of employees. 

5. Local 227, on June 30, 1961, entered into a col¬ 
lective bargaining agreement with defendant (hereinafter re¬ 
ferred to as the "Working Agreement") prescribing rates of 
pay, wages, hours of employment and other conditions of em¬ 
ployment for the employees in the above-described collective 
bargaining unit; said contract also included provisions for 
the filing of grievances and the processing thereof through 
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successful stages, and further provided that in the event 
any dispute or grievance had not been adjusted to the satis¬ 
faction of the parties, then such unsettled grievance or 
dispute could be submitted to a Board of Arbitration in a 
manner therein specified. 

6. On or about June 30, 1961, Local 227 and defendant 
had entered into an agreement for pension, service awards 
and insurance benefits (hereinafter referred to as the "In¬ 
surance Benefits Agreement") for employees in the bargaining 
unit aforesaid, including a pension plan, service awards and 
special distributions on discontinuance of operations, insur¬ 
ance benefits of various kinds, including hospitalization, 
surgical-medical, health and accident benefits, group life 
insurance and nonoccupational accidental death and dismember¬ 
ment insurance, supplemental workmen's compensation benefits, 
etc. Said agreement expressly provided, among other things, 
(a) that it should become effective on July 1, 1961, and 
continue in force until June 30, 1966, and thereafter should 
renew itself for yearly periods unless written notice of de¬ 
sire to amend was given by either party to the other; (b) that 
any termination of the Working Agreement, in accordance with 
the provisions thereof, shall not affect the duration of this 
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agreement (of June 30, 1961)"; (c) it provided, in several 
places, that in the event of any dispute or difference aris¬ 
ing therefrom, the same should be processed in accordance 
with the grievance and arbitration procedure contained in 
the Working Agreement, thereby referring to the collective 
bargaining agreement dated June 30, 1961, aforesaid, between 
the parties. A true copy of said Insurance Benefits Agree¬ 
ment is attached hereto, marked Exhibit-3, and made a part 
hereof. 

7. The said Insurance Benefits Agreement was amended 
in minor matters by agreement dated December 17, 1962, a 
true copy of which is attached hereto, marked Exhibit-4, and 
made a part hereof. 

8. The collective bargaining agreement expired on June 
30, 1963. On July 17, 1963 the employees represented by 
Local 227 at defendant's plant in Conshohocken, Pennsylvania 
commenced a strike which was never settled with defendant. 

No new collective bargaining agreement was ever entered into 
by the defendant with either plaintiff with regard to the 
employees in said bargaining unit. In fact and in effect 
said strike constituted a complete and permanent discontinu¬ 
ance of all operations at the plant within the meaning of 
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Article II, Section VI, Special Distributions on Discontinu¬ 
ance of Operations of the December 17, 1962 Amendment to the 
aforesaid Insurance Benefits Agreement. 

9. On or about December 14, 1964, the defendant sent 
to all its employees and retired former employees a letter 
advising that the defendant had "decided to discontinue perma¬ 
nently all tire manufacturing operations at the Conshohocken 
plant, and further stating that "we regret that we are not 
able to provide employment any longer in connection with the 
operations of the plant in the community of Conshohocken." 

This letter constituted merely a recognition of the fact 

that operations had actually ceased at said plant as far back 
as July 17, 1963. 

10. On or about December 14, 1964, the defendant sent 
letters to all the employees in the collective bargaining 

represented by Local 227, the body of which read as 
follows: 

"As a result of the decision to 
discontinue permanently all tire manu¬ 
facturing operations at the company's 
Conshohocken, Pennsylvania plant, we re¬ 
gret to advise you that your connection 
with Lee National Corporation is hereby 
being severed and your employment is 
hereby terminated effective immediately. 

Accordingly, your records are being 
marked as permanently closed." 
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11. On or about January 8, 1965, Local 227 delivered 
to defendant its Grievance No. 260, the substance of which 
read as follows: 

"This grievance is being filed pur¬ 
suant to Article II, Section VI of the 
Agreement for Pension, Service Award and 
Insurance Benefits, and titled'Special 
Distribution and Discontinuance of Opera¬ 
tions.' We are asking that the Company 
pay a Special Distribution for all of our 
employees terminated as a result of the 
Discontinuance of Operations by the Lee 
National Corporation. This Special Dis¬ 
tribution is further spelled out in the 
above Section VI." 

12. By two (2) letters dated January 11, 1965, Local 
227 transmitted to defendant the individually signed requests 
of substantially of the employees in the bargaining unit, the 
body of which read as follows: 

"I# ___, elect under 

Article II, Section VI of the Agreement 
for Pension, Service Award and Insurance 
Benefits, and tit], i Special Distribu¬ 
tions on Discontinuance of Operations, to 
receive a special distribution in lieu of 
any defered vested pension I am entitled 
to under the pension plan." 

13. By letter dated January 19, 1965 (a true copy of 
which is attached hereto, marked Exhibit-5, and made a part 
hereof), defendant denied the right of Local 227 to file the 
aforesaid grievance and asserted that the grievance was 
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entirely without merit. 

14. By letter dated January 19, 1965, defendant re¬ 
turned to Local 227 the two letters dated January 11, 1965, 
mentioned in par. 12, above, the body of said letter from 
defendant read as follows: 

"We are returning the 2 enclosed 
letters signed by you since they are in¬ 
valid, pointless and devoid of any force 
or effect." 

15. By letter dated January 25, 1965 (a true copy of 
which is attached hereto, marked Exhibit-6, and made a part 
hereof), to each employee mentioned in the aforementioned 
letters dated January 11, 1965, referred to in par. 12, 
supra, the defendant rejected said claims. 

16. On or about January 21, 1965, Local 227 delivered 
to defendant its Grievance No. 261, the body of which read 
as follows: 


"This grievance is being filed pur¬ 
suant to Article II, Section VI of the 
Agreement for Pension, Service Award and 
Insurance Benefits, and titled 'Special 
Distribution and Discontinuance of Opera¬ 
tions.' We are asking that the Company 
pay a Special Distribution for all ou:: 
employees terminated as a result of the 
Discontinuance of Operations by the Lee 
National Corporation. This Special Dis¬ 
tribution is further spelled out in the 
above Section VI." 
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17. By letter dated January 28, 1965, the defendant 
rejected said grievance, the body of said letter reading as 
follows: 

"We are returning the communication 
of January 21, 1965 signed by you and 
certain ether individuals, since it is 
pointless and serves no practical pur¬ 
pose for the reasons expressed in our 
letter to you dated January 19, 1965." 

18. The defendant has ever since then refused to rec¬ 
ognize the validity of the aforesaid grievances of Local 227 
and has refused to process said grievances in accordance with 
the procedure specified in the Insurance Benefits Agreement, 
incorporating by reference the grievance and arbitration pro¬ 
cedure contained in the Working Agreement, and has refused to 
concede that such procedure is applicable to the aforesaid 
grievance of Local 227; and thereby has waived the need for 
exhausting the prearbitration steps of said grievance pro¬ 
cedure and has definitely indicated that it will not par¬ 
ticipate in the selection of a Board of Arbitration as pro¬ 
vided for by the agreements. 

19. The said Working Agreement of June 30, 1961, pro¬ 
vided, in pertinent part, in Section 3.02, as follows: 

"In the event a complaint, griev¬ 
ance or dispute filed by either of the 
parties to this agreement remains un- 
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settled upon conclusion of negotiations 
as outlined in Section 3.01 above, 
either party may within two (2) weeks 
thereafter notify the other party in 
writing of its desire to submit the 
matter to a Board of Arbitration in the 
following manner: 

"Within five (5) working days from 
the receipt of such notice the parties 
will meet and have an understanding of 
the question or questions to be submitted 
for arbitration and each party shall, at 
such meeting, submit to the other party 
the name of its arbitrator. The two arbi¬ 
trators so chosen shall within three (3) 
days jointly request the American Arbitra¬ 
tion Association, Philadelphia, Pa., to 
appoint the Chairman of the Board of Arbi- 
tration. The Arbitration Board so selected 
shall fix a hearing date, meet and con¬ 
sider the complaint, and, if possible, 
render a decision within two (2) weeks 
^fter completing hearing, which.decision 
shall be final and binding on all parties. 

The Arbitration Board may interpret this 
agreement and apply it to the particular 
case presented to it, but shall, however, 
have no authority to add to, or subtract 
from, or modify the terms of this agreement. 

Each party shall be responsible for the 
costs of its arbitrator and shall share 
equally the costs of the third arbitrator. 

"(1) It is understood that the question 
of a general or plantwide wage ad¬ 
justment cannot be submitted to a 
Board of Arbitration for settlement." 

20. On or about July 1, 1965, the defendant sold the 
aforementioned plant and Local 227 ceased to represent the 
bargaining unit of employees previously employed by defendant; 
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and, thereafter, on November 4, 1965, for good cause, the 
International Executive Board of the International Union, 
pursuant to the Constitution of said International Union, 
dissolved said Local 227 and revoked the charter of said 
local union and thereupon all assets of said Local 227, in¬ 
cluding all rights and causes of action became vested in 
the International Union. 

21. The International Union desires and is entitled to 
have the aforesaid grievances of Local 227 arbitrated before 
a Board of Arbitration established as aforesaid. 

22. Defendant by refusing to process the grievances or 
to participate in the selection of a Board of Arbitration has 
violated the aforesaid Insurance Benefits Agreement of June 
30, 1961, as amended. 

WHEREFORE, plaintiff International Union demands judg¬ 
ment on this Second Cause of Actions 

1. Declaring that it is entitled to have arbitrated 
Grievances Nos. 260 and 261 in accordance with the provision*: 
of the Insurance Benefits Agreement of June 30, 1961, incor¬ 
porating by reference the grievance and arbitration provision 
of the Working Agreement of June 30, 1961. 

2. Declaring that the defendant has breached the 
Insurance Benefits Agreement of June 30, 1961, by refusing to 
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recognize and process said grievances in accordance with the 
aforesaid agreements. 

3. Ordering the defendant to participate in the 
selection of an arbitrator in accordance with the appropriate 
contract procedure, and, upon failure of the defendant to do 
so within a reasonably short period, to be fixed by the Court, 
having the Court or a Court-designated Master perform the ac¬ 
tions necessary to be performed by the defendant in the se¬ 
lection of a Board of Arbitration to hear and determine the 
aforesaid grievances of Local 227. 

4. in the alternative, in the event that plaintiff 
International Union is not entitled to arbitrate the aforesaid 
grievances, then International Union seeks judgment in the 
sum of $2,000,000.00. 

5. Awarding such other and further relief as may 
be appropriate, including costs and a counsel fee. 

THIRD CAUSE OF ACTION 

Plaintiff International Union, for its complaint, says: 

1. International Union repeats the allegations of par- 

agraphs 1, 2, 3, 4, 5, 6, 7, and 20 of the Second Cause of 
Action. 

2. In and by Article III, Insurance Program, subdivi¬ 
sion I, Hospitalization, Surgical-Medical and Health" and 
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Accident, par. J (p. 20 of Exhibit-3, attached hereto, and 
made a part hereof), defendant obligated itself to continue 
certain hospital, surgical-medical and health and accident 
coverage and benefits for its retired employees. 

3. in and by said agreement defendant further agreed 
in Article III, subdivision II, par. C to continue life in¬ 
surance coverage for retired employees in the amount of 
$2,500.00 according to the specifics therein stated. 

4. By letter dated September 18, 1964, defendant ad¬ 
vised its retired employees that it was putting into effect 
on a voluntary basis a modified group insurance coverage for 
the retired former employees of the bargaining unit. 

5. International Union repeats the allegations of par¬ 
agraph 9 of the Second Cause of Action. 

6. By letter dated May 12, 1965, defendant advised its 
retired employees that effective June 1, 1965, it was dis¬ 
continuing the voluntary group life and health insurance 
coverage theretofore maintained for retired former employees. 

7. Local 227 had attempted to file Grievances Nos. 260 
and 261 with regard to employees in its bargaining unit, and 
defendant had denied the right of the Union to file said 
grievances and had refused to process them or to participate 
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in the selection of a Board of Arbitration. By reason of 
the defendant's conduct with regard to those grievances it 
was apparent that it would have been futile for Local 227 to 
attempt to file any grievance, or grievances, concerning the 
discontinuance of the voluntary group life and health insur¬ 
ance coverage for retired former employees; and by its afore¬ 
said conduct defendant waived any requirement in any of the 
contracts, or agreements, that any grievance be filed with 
respect to said claims involving retired former employees, 
and that any disputes relative thereto be arbitrated. 

WHEREFORE, plaintiff International Union demands judg¬ 
ment on this Third Cause of Action: 

1. Declaring that the defendant breached the In¬ 
surance Benefits Agreement of June 30, 1961, as amended, by 
discontinuing the voluntary group life and health insurance 
coverage theretofore maintained for retired former employees. 

2. Judgment in the sum of $2,000,000.00. 

3. In the alternative, in the event that plaintiff 
International Union is not entitled to an immediate judgment 
for damages, but is required to arbitrate either the right 
thereto or the amount thereof, then ordering the defendant 
and International Union to arbitrate the 


said issues and 
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directing the defendant to participate in the selection of 
an arbitrator in accordance with the appropriate contract 
procedure, and, upon failure of the defendant to do so with— 
in a reasonably short period, to be fixed by the Court, hav- 
the Court or a Court—designated Master perforin the 
actions necessary to be performed by the defendant in the 
selection of a Board of Arbitration to hear and determine 
the questions involved in this Third Cause of Action. 

4. Awarding such other and further relief as may 
be appropriate, including costs and counsel fees. 

STEINBERG, CLYNE & JAFFE 
Attorneys for Plaintiffs 
By: 


Alfred Jaffe 
A Member of the Firm 
Office and Post Office Address 
80 Wall Street 
New York 5, New York 


ROTHEARD, HARRIS & OXFELD 
Of Counsel with Plaintiffs 
744 Broad Street 
Newark, Ntw Jersey 07102 
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EXHIBIT-1 through EXHIBIT 6 inclusive 


Plaintiffs respectfully incorporate by reference here¬ 
in Exhibits 1, 2, 3, 4, 5 and 6, inclusive, attached to the 
original Complaint in this action and make the same a part 
hereof with the same numbers, as if annexed hereto. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OB' NEW YORK 

-X 


UNITED RUBBER, CORK, LINOLEUM AND 
PLASTIC WORKERS OF AMERICA, AFL-CIO, 
an unincorporated association, and 

• 


UNITED RUBBER, CORK, LINOLEUM AND 

• 

• 


PLASTIC WORKERS OF AMERICA, AFL-CIO, 


ANSWER TO 

LOCAL 102, an unincorporated 


AMENDED 

association. 

• 

• 

COMPLAINT 

Plaintiffs, 


66 Civ. 1154 

vs. 

t 


LEE NATIONAL CORPORATION, 

• 

• 


Defendant. 

• 

• 

-X 



Defendant LEE NATIONAL CORPORATION (hereafter 
"Lee"), by its attorneys, Poletti Freidin Prashker Feldman 
& Gartner, as and for its answer to the Amended Complaint 
Of plaintiffs UNITED RUBBER, CORK, LINOLEUM AND PLASTIC 
WORKERS OF AMERICA, AFL-CIO, an unincorporated associ¬ 
ation (hereafter "International"), and UNITED RUBBER, CORK, 
LINOLEUM AND PLASTIC WORKERS OF AMERICA, AFL-CIO, LOCAL 102, 
an unincorporated association (hereafter "Local 102")s 

FIRST CAUSE OF ACTION 

1ST: De ,i.es each and every allegation set forth 

in paragraph 1 of said FIRST CAUSE OF ACTION. 
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2ND: Denies each and every allegation set forth 

in paragraph 3 of said FIRST CAUSE OF ACTION, except admits 
that until December 20, 1963 Lee was the owner and operator 
of a plant in Youngstown, Ohio, which plant was known as 
"Republic Rubber Division" of Lee (hereafter the "Youngstown 
Plant"), at which Lee engaged in interstate commerce, and 
that Lee sold the Youngstown Plant on December 20, 1963. 

3RD: Denies knowledge or information sufficient to 

form a belief as to the truth of each and every allegation 
set forth in paragraph 4 of said FIRST CAUSE OF ACTION and 
avers that prior to December 20, 1963 Local 102 acted as the 
certified collective bargaining agent for certain employees 
at the Youngstown Plant. 

%L 

u 

4TH: Denies each and every allegation set forth . 

in paragraphs 5 and 6 of said FIRST CAUSE OF ACTION, except 
admits that on July 3, 1961 Lee entered into an agreement 
with Local 102, effective May 1, 1961 (hereafter the 
"Youngstown Working Agreement"), and refers to the 
Youngstown Working Agreement for its contents. 

5TH: Denies each and every allegation set forth 

in paragraph 8 of said FIRST CAUSE OF ACTION, except admits 
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that in June and July, 1963 Local 102 delivered to Lee cer¬ 
tain documents referring to grievances as therein set forth 
and refers to said documents for their contents. 

6TH: Denies each and every allegation set forth 

in paragraph 9 of said FIRST CAUSE OF ACTION, except admits 
that Lee and Local 102 entered into an agreement, dated 
October 31, 1963, and refers to said agreement for its 
contents. 


7TH: Denies each and every allegation contained 

in paragraph 10 of said FIRST CAUSE OF ACTION and avers that 
Lee denied the grievances set forth in the documents referred 
to in paragraph 5TH of this Answer at various times, but in 
no instance later than July 22, 1963. 

8TH: Denies each and every allegation set forth 

in paragraph 11 of said FIRST CAUSE OF ACTION, except admits 
that on or about November 19, 1963 Local 102 delivered to 
Lee a document referring to a grievance concerning Frank A. 
Maisel, refers to said document for its contents and avers 
that Lee denied the grievance referred to in said document 
on December 13, 1963. 

9TH: Neither admits nor denies each and every 

allegation set forth in paragraph 12 of said FIRST CAUSE OF 
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ACTION, except admits that on or about December 13, 1963 
Local 102 delivered to Lee two letters and refers to said 
letters for their contents. 

10TH: Denies each and every allegation set forth 

in paragraph 13 of said FIRST CAUSE OF ACTION and avers that 
Lee rejected for cause the grievances set forth in the docu¬ 
ments referred to in paragraph 5TH of this Answer, among 
other things, by reason of the noncompliance by Local 102 
with the provisions of the Youngstown Working Agreement. 

11TH: Denies each and every allegation set forth 

in paragraph 14 of said FIRST CAUSE OF ACTION. 

12TH: Neither admits nor denies each and every 

allegation set forth in paragraph 15 of said FIRST CAUSE OF 
ACTION, except admits that on or about February 6, 1964 
Local 102 delivered to Lee a letter respecting Frank A. 
Maisel and refers to said letter for its contents. 

13TH: Denies each and every allegation set forth 

in paragraphs 16, 17 and 18 of said FIRST CAUSE OF ACTION. 

SECOND CAUSE OF ACTION 


14TH: Answering the allegations of paragraph 1 
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of said SECOND CAUSE OF ACTION, repeats and realleges para¬ 
graph 1ST of this Answer. 

15TH: Denies each and every allegation set forth 

in paragraph 2 of said SECOND CAUSE OF ACTION, except admits 
that prior to on or about December 14, 1964 Lee was the 
operator of a plant in Conshohocken, Pennsylvania (hereafter 
the "Conshohocken Plant"), at which it was engaged in inter¬ 
state commerce, and avers that on July 6, 1965 the 
Conshohocken Plant was leased by Lee to a third party and on 
January 17, 1966 the Conshohocken Plant was sold by Lee to a 
third party and prior to January 17, 1966 Lee was the owner 
of the Conshohocken Plant premises. 

16TH: Denies knowledge or information sufficient 

to form a belief as to the truth of each and every allegation 
set forth in paragraph 3 of said SECOND CAUSE OF ACTION. 

17TH: Denies knowledge or information sufficient 

to form a belief as to the truth of each and every allegation 
set forth in paragraph 4 of said SECOND CAUSE OF ACTION and 
avers that prior to on or about December 14, 1964 United 
Rubber, Cork, Linoleum and Plastic Workers of America, 
AFL-CIO, Local 227 (hereafter "Local 227"), acted as the 
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collective bargaining agent for certain employees at the 
Conshohocken Plant. 

% 

18TH: Denies each and every allegation set forth 

in paragraph 5 of said SECOND CAUSE OF ACTION, except admits 
that Lee entered into an agreement with Local 227, dated 
June 30, 1961 (hereafter the "Conshohocken Working Agree¬ 
ment") , and refers to the Conshohocken Working Agreement for 
its contents. 

19TH: Denies each and every allegation set forth 

in paragraph 6 of said SECOND CAUSE OF ACTION, except admits 
that Lee entered into an agreement with Local 227, dated 
June 30, 1961 (hereafter the "Conshohocken Welfare 
Agreement"), and refers to the Conshohocken Welfare Agree¬ 
ment for its contents. 

20TH: Denies each and every allegation set forth 

* 

in paragraph 7 of said SECOND CAUSE OF ACTION, except admits 
that Lee and Local 227 entered into an agreement, dated 
December 17, 1962, amending the Conshohocken Welfare Agree¬ 
ment in major matters, and refers to said agreement for its 
contents. 
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21ST: Denies each and every allegation set forth 

in the fourth sentence of paragraph 8 of said SECOND CAUSE 
OF ACTION and avers that on July 16, 1963 Local 227 and its 
members who were then employees at the Conshohocken Plant 
commenced a strike at the Conshohocken Plant and that all 
operations at the Conshohocken Plant were not completely 
and permanently discontinued prior to the termination of the 
Conshohocken Welfare Agreement. 

22ND: Denies each and every allegation set forth 

in paragraph 9 of said SECOND CAUSE OF ACTION, except admits 
that Lee sent a letter, dated December 14, 1964, to its 
employees and retired former employees and refers to said 
letter for itr contents. 

23RD: Neither admits nor denies each and every 

allegation set forth in paragraphs 10, 11, 12, 13, 14, 15, 

16 and 17 of said SECOND CAUSE OF ACTION, except admits that 
Lee sent a letter, dated December 14, 1964, to its employees 
that Local 227 delivered a document styled "Grievance No. 
260," dated January 8, 1965, that Local 227 delivered two 
letters, dated January 11, 1965, with inclosures, that Lee 


55 




61A 


sent letters dated January 19, 1965, with inclosures, that 
Lee sent a letter, dated January 25, 1965, that Local 227 
delivered a document styled "Grievance No. 261," dated 
January 21, 1965, that Lee sent a letter, dated January 28, 
1965, with inclosures, and refers to said letters and 
documents for their contents. 

24TH: Denies each and every allegation set forth 

in paragraph 18 of said SECOND CAUSE OF ACTION. 

25TH: Neither admits nor denies each and every 

allegation set forth in paragraph 19 of said SECOND CAUSE 
OF ACTION and refers to the Conshohocken Working Agreement 
for its contents. 

26TH: Denies knowledge or information sufficient 

to form a belief as to the truth of each and every allegation 
set forth in paragraph 20 of said SECOND CAUSE OF ACTION, 
except admits that Lee sold the Conshocken Plant on January 
17, 1966 and avers that Lee leased the Conshohocken Plant 
from July 6, 1965 to a third party. 

27TH: Denies each and every allegation set forth 

in paragraphs 21 and 22 of said SECOND CAUSE OF ACTION. 
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THIRD CAUSE OF ACTION 

28TH: Answering paragraph 1 of said THIRD CAUSE OF 

ACTION, repeats and realleges paragraphs 14TH, 15TH, 16TH, 

17TH, 18TH, 19TH, 20TH and 26TH of this Answer. 

29TH: Denies each and every allegation set forth 

in paragraphs 2 and 3 of said THIRD CAUSE OF ACTION and 
refers to the Conshohocken Welfare Agreement for its contents. 

30TH: Neither admits nor denies each and every 

allegation set forth in paragraph 4 of said THIRD CAUSE OF 
ACTION, except admits that Lee transmitted its letter, dated 
September 18, 1964, and refers to said letter for its contents. 

31ST: Answering paragraph 5 of said THIRD CAUSE OF 

ACTION, repeats and realleges paragraph 22ND of this Answer.. 

32ND: Neither admits nor denies each and every 

allegation set forth in paragraph 6 of said THIRD CAUSE OF 
ACTION, except admits that Lee transmitted its letter, dated 
May 12, 1965, and refers to said letter for its contents. 

33RD: Denies each and every allegation set forth 

in paragraph 7 of said THIRD CAUSE OF ACTION. 
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FIRST AFFIRMATIVE DEFENSE 


34TH: The Amended Complaint fails to state a claim 

against Lee for which the relief sought can be granted. 

SECOND AFFIRMATIVE DEFENSE 

I 

35TH: International and Local 102 had notice of 

all the facts and of all the acts of Lee set forth in the 
Amended Complaint and nevertheless refrained from commencing 
this action until in or about April, 1966 and have thereby 
been guilty of such laches as should in equity bar 
International and Local 102 and each of them from maintaining 
this action. 

THIRD AFFIRMATIVE DEFENSE 

TO FIRST CAUSE OF ACTION 

36TH: Heretofore, and in or about December, 1963, 

Lee and Local 102 entered into an agreement, for good and 
valuable consideration, pursuant to which Local 102 agreed 
that all obligations and liabilities on Lee's part arising 
out of or under all complaints, disputes, grievances and 
matters in controversy between or among Lee, Local 102 and 
members of Local 102 were assumed by Aeroquip Corporation 
(hereafter "Aeroquip"). 
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37TH: Thereafter Aeroquip did assume said obliga¬ 

tions and liabilities of Lee. 

38TH: By reason of the foregoing Local 102 forever 

released and discharged Lee from any liability or obligation 
for the subject matter of said FIRST CAUSE OF ACTION. 

FOURTH AFFIRMATIVE DEFENSE 
TO FIRST CAUSE OF ACTION 

39TH: Heretofore, and in or about October, 1963, 

Local 102, knowing and intending that Lee would rely thenon, 
acted directly and indirectly so as to cause Lee to believe 
that there were no outstanding complaints, disputes, griev¬ 
ances or other matters in controversy between or among Lee, 
Local 102 and members of Local 102. 

40TH: Relying upon the aforesaid actions of Local 

102 Lee entered into an agreement with Local 102, dated 
October 31, 1963. 

41ST: By reason of the foregoing Local 102 is 

estopped and barred from asserting the subject matter of 
said FIRST CAUSE OF ACTION. 


59 




- 65A 

FIFTH AFFIRMATIVE DEFENSE 
TO FIRST CAUSE OF ACTION 

42NDs Heretofore, and in or about December, 1963, 
Local 102, knowing and intending that Lee would rely there¬ 
on, acted directly and indirectly so as to cause Lee to be¬ 
lieve that there were no outstanding obligations or liabil¬ 
ities on Lee's part with respect to any complaints, disputes, 
grievances or matters in controversy between or among Lee, 
Local 102 and members of Local 102. 

43RD: Relying upon the aforesaid actions of Local 

102 Lee, for good and valuable consideration, entered into 
an agreement with Aeroquip. 

44TH: By reason of the foregoing Local 102 is 

estopped and barred from asserting the subject matter of 
said FIRST CAUSE OF ACTION. 

SIXTH AFFIRMATIVE DEFENSE 
TO FIRST CAUSE OF ACTION 

45TH: The Youngstown Working Agreement, specifically 

Section 3 of Article I thereof, provided for terms and 
conditions pursuant to which complaints, disputes or 


grievances as therein specified were to be arbitrated. 
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46TH: Local 102, without legal excuse or justifica¬ 

tion, failed to comply with the provisions of the Youngstown 
Working Agreement, more particularly the provisions of Sec¬ 
tion 3 of Article I thereof. 

47TH: By reason of the foregoing Local 102 is 

estopped and barred from asserting the subject matter of 
said FIRST CAUSE OF ACTION. 

THIRD AFFIRMATIVE DEFENSE 
TO SECOND CAUSE OF ACTION 


48TH: As at the time the subject matter of said 

SECOND CAUSE OF ACTION arose and thereafter to the present 
there was no contractual or other obligation whatsoever on 
Lee's part to the favor of Local 227 or International or 
any member thereof, including, without limitation, to submit* 
said subject to arbitration. 

FOURTH AFFIRMATIVE DEFENSE 
TO SECOND CAUSE OF ACTION 

49TH: By the terms of the Conshohocken Welfare 

Agreement the subject matter of said SECOND CAUSE OF ACTION 
was not arbitrable. 
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FIFTH AFFIRMATIVE DEFENSE 
TO SECOND CAUSE OF ACTION 


50TH: Even if any contractual obligation to submit 

the subject matter of said SECOND CAUSE OF ACTION to arbi¬ 
tration existed, the Conshohocken Working Agreement, speci¬ 
fically Section 3 of Article III thereof, provided for 
terms and conditions pursuant to which specific complaints 
or disputes as set forth in the Conshohocken Welfare Agree¬ 
ment were to be arbitrated. 

51ST: Local 227, without legal excuse or justifi¬ 

cation, failed to comply with the provisions of the 
Conshocken Working Agreement, more particularly Section 3 
of Article II thereof, even were there any contractual 
obligations on Lee's part to submit the subject matter of 
said SECOND CAUSE OF ACTION to arbitration. 

52ND: By reason of the foregoing International is 

estopped and barred from asserting the subject matter of 

said SECOND CAUSE OF ACTION. 

THIRD AFFIRMATIVE DEFENSE 
TO THIRD CAUSE OF ACTION 

# 

53RD: As at the time Lee instituted on a voluntary 

basis modified group insurance coverage for its *■ ired 
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former employees at the Conshohocken Plant there was no 
contractual or other obligation whatsoever on Lee’s part 
to institute or maintain all or any part thereof. 

FOURTH AFFIRMATIVE DEFENSE 
TO THIRD CAUSE OF ACTION 


54TH: As at the time the subject matter of the 

THIRD CAUSE OF ACTION arose and thereafter to the present 
there was no contractual or other obligation whatsoever on 
Lee's part to the favor of Local 227 or International or 
any member thereof, including, without limitation, any 
contractual or other obligation to submit said subject 
matter to arbitration. 

FIFTH AFFIRMATIVE DEFEt SE 
TO THIRD CAUSE OF ACTION 

55TH: By the terms of the Conshohocken Welfare 

Agreement the subject matter of said THIRD CAUSE OF ACTION 
was not arbitrable. 

SIXTH AFFIRMATIVE DEFENSE 
TO THIRD CAUSE OF ACTION 

56TH: Even were there any contractual obligation 
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on Lee's part to submit the subject matter of said THIRD 
CAUSE OF ACTION to arbitration, the Conshohocken Working 
Agreement, specifically Section 3 of Article III thereof, 
provides for terms and conditions pursuant to which specific 
complaints or disputes as set forth in the Conshohocken 
Welfare Agreement were to be arbitrated. 

57TH: Local 227, without legal excuse or justifi¬ 

cation, failed to comply with the provisions of the Consho¬ 
hocken Working Agreement, more particularly Section 3 
of Article III thereof, even were there any contractual 
obligation on Lee's part to submit the subject matter of 
said THIRD CAUSE OF ACTION to arbitration. 

58TH: By reason of the foregoing International 

is estopped and barred from asserting the subject matter of 
said THIRD CAUSE OF ACTION. 

SIXTH AFFIRMATIVE DEFENSE TO 
SECOND CAUSE OF ACTION AND 
SEVENTH AFFIRMATIVE DEFENSE TO 
THIRD CAUSE OF ACTION_ 


59TH: Any and all transactions had by Lee with 

respect to the subject matter of said SECOND CAUSE OF ACTION 
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were had with Local 227 for and on behalf of employees of 
Lee at the Conshohocken Plant who might be covered by the 
applicable provisions of the Conshohocken Welfare Agreement 
and with respect to the subject matter of said THIRD CAUSE 
OF ACTION were had with retired former employees of Lee. 

60TH: International had not and has not any title 

to or interest in the subject matter of said SECOND CAUSE 
OF ACTION and said THIRD CAUSE OF ACTION and International 
is not the real party in interest, but said employees and 
retired former employees are the real parties in interest, 
if any interest exists. 

SEVENTH AFFIRMATIVE DEFENSE TO 
SECOND CAUSE OF ACTION AND 
EIGHTH AFFIRMATIVE DEFENSE TO 
THIRD CAUSE OF ACTION _ 

61ST: International has not the capacity to 

maintain said SECOND CAUSE OF ACTION and said THIRD CAUSE 
OF ACTION in that, upon information and belief. Internation¬ 
al has failed and now fails to comply with and is in viola¬ 
tion of the provisions of 29 U.S.C. Sections 461-466. 
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EIGHTH AFFIRMATIVE DEFENSE TO 
SECOND CAUSE OF ACTION AND 
NINTH AFFIRMATIVE DEFENSE TO 
THIRD CAUSE OF ACTION 


62ND: If Lee is obligated under the subject matter 

of said SECOND CAUSE OF ACTION or under the subject matter 
of said THIRD CAUSE OF ACTION, Lee is obligated to certain 
members of Local 227 who are subject to the jurisdiction of 
this Court, as to both service of process and venue, and who 
can be made parties without depriving this Court of 
jurisdiction of the present parties, but who have not been 
made parties. 


NINTH AFFIRMATIVE DEFENSE TO 
SECOND CAUSE OF ACTION AND 
TENTH AFFIRMATIVE DEFENSE 
TO THIRD CAUSE OF ACTION AND 
FOR A COUNTERCLAIM AGAINST 
INTERNATIONAL 


63RD: This Court has jurisdiction of this 

counterclaim upon principles of pendant jurisdiction. 

64TH: Repeats and realleges each and every aver¬ 

ment and admission contained in paragraphs 15TH, 17TH, 18TH, 
19TH, 20TH, 21ST and 22ND of this Answer as if set forth 
at length herein. 
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65TH: Under and pursuant to the Conshohocken 

Welfare Agreement as amended by agreement, dated December 
17, 1962, entered into between Lee and Local 227, provision 
was made for payment of a special distribution to certain 
employees of Lee at the Conshohocken Plant provided Lee's 
operations were permanently and completely discontinued by 
Lee prior to the termination of the Conshohocken Welfare 
Agreement as so amended. 


66TH: On or about July 16, 1963 Local 227 commenced 

a strike against Lee at the Conshohocken Plant. 

67TH: Among the purposes of Local 227 in said 

strike was the attempt to force the permanent and complete 
discontinuance of operations at the Conshohocken Plant prior 
to the termination of the Conshohocken Welfare Agreement as 
so amended. 

68TH: It was the intent and design of Local 227, 

in combination and conspiracy with members of Local 227 and 

others, to perpetrate upon Lee unfair labor practices in 

violation of 29 U.S.C. Section 187, to impede, frustrate 

# 

and destroy the business of Lee and to interfere with Lee's 
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contractual and other relations with third persons, while 

% 

Lee was then engaged in interstate commerce, and to breach 
the Conshohocken Welfare Agreement as so amended. 

69TH: Local 227 and members of Local 227 and others 

unlawfully and wrongfully perpetrated unfair labor practices 
upon Lee in violation of 29 U.S.C. Section 187, impeded and 
frustrated the business of Lee and interfered with Lee’s 
contractual and other relations with third persons, while 
Lee was then engaged in interstate commerce, and breached 
the Conshohocken Welfare Agreement as so amended. 

70TH: By recison of the unlawful end wrongful acts 

of Local 227 set forth in paragraphs 68TH and 69TH of this 
Answer Lee was caused permanently and completely to dis¬ 
continue operations at the Conshohocken Plant. 

71ST; The aforesaid permanent and complete dis¬ 
continuance of operations at the Conshohocken Plant occurred 
on or about December 14, 1964. 

72ND: Upon information and belief, the obligations 

and liabilities of Local 227 in the premises have devolved 
upon International. 
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73RD: By reason of the foregoing Lee has been 

damaged in an amount which cannot now accurately be deter 
mined, but which exceeds $1,000,000. 


WHEREFORE, defendant Lee National Corporation 
demands judgment dismissing the complaint herein and each 
cause of action thereof and judgment against International 
for all damages found to be due to Lee by reason of the acts 
and things alleged herein, together with the costs and 
disbursements hereof. 


POLETTI FREIDIN PRASHKER 
FELDMAN & GARTNER 
Attorneys for Defendant 


By s/ Justin N. Feldman 
Justin N. Feldman 
A member of said Firm 
Office & P.0. Address 
777 Third Avenue 
New York, N.Y. 10017 
MU-8-3200 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


) 

UNITED RUBBER, CORK, LINOLEUM AND ) 

PLASTIC WORKERS OF AMERICA, AFL-CIO, an ) 
unincorporated association, and UNITED ) 

RUBBER, CORK, LINOLEUM AND PLASTIC ) 

WORKERS OF AMERICA, AFL-CIO, LOCAL 102, ) REPLY TO COUNTERCLAIM 
an unincorporated association, ) 

) 

Plaintiffs, ) 66 Civ. 1154 

) 

vs. ) 

) 

LEE NATIONAL CORPORATION, ) 

) 

De fendant. ) 

) 


Plaintiff UNITED RUBBER, CORK, LINOLEUM AND PLASTIC WORKERS 
OF AMERICA, AFL-CIO, an unincorporated association, as and for 
its reply to the Counterclaim of the defendant LEE NATIONAL ' 
CORPORATION against it says: 

1. This plaintiff denies each and every allegation set 

forth in Paragraph 63rd of the Counterclaim contained in the 

Answer of the defendant and this plaintiff denies that this 

Court has jurisdiction of the Counterclaim against it upon 

any basis whatsoever. • 

0 

2. This plaintiff denies each and every allegation set 
forth in Paragraph 64th of the Counterclaim against it con- 
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tained in the Answer of the defendant. 

3. This plaintiff denies each and every allegation set 
forth in Paragraph 65th of the Counterclaim of defendant 
except it admits that Local 227 entered into a Welfare Agree¬ 
ment with Lee containing provisions for payment of a special 
distribution to certain employees and refers to the said 
Welfare Agreement for its contents. 

4. This plaintiff admits the allegations of Paragraph 
66th of the Counterclaim against it. 

5. This plaintiff denies each and every allegation set 
forth in Paragraphs 67th, 66th, 69th, 70th, 71st, 72nd and 
73rd of the Counterclaim against it. 

FIRST AFFIRMATIVE DEFENSE 
TO COUNTERCLAIM _ 

6. The Counterclaim against this plaintiff fails to 
state a claim upon which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

_ TO COUNTERCLAIM _ 

7. This plaintiff repeats and realleges Paragraphs 1, 

2, 3, 4, 5 and 8 of the Second Cause of Action contained in 
the Amended Complaint. 

8. The strike at defendant's Conshohocken Plant occurred 
during a period of time when no collective bargaining agree— 
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ment existed between either plaintiff and defendant and was 
lawful in all respects and no cause of action can arise in 
favor of defendant out of the exercise by the plaintiffs or 
Local 227 of the right to strike. 

THIRD AFFIRMATIVE DEFENSE 
TO COUNTERCLAIM 

9. As at the time the subject matter of the Counter¬ 
claim arose and thereafter to the present there was no con¬ 
tractual or other obligation whatsoever on the part of Local 
227 or this plaintiff or any member thereof to the favor of 
defendant to refrain from striking at defendant's Consho- 
hocken Plant or to continue to work in defendant's Consho- 
hocken Plant. 

FOURTH AFFIRMATIVE DEFENSE 
_ TO COUNTERCLAIM 

10. It was the intent and design of defendant to per¬ 
petrate upon Local 227 and this plaintiff and the members 
thereof unfair labor practices in violation of 29 U.S.C. 
Section 187, to impede and frustrate the efforts of Local 
227 and this plaintiff to engage in collective bargaining 
with defendant for the purpose of reaching an agreement on 
wages, hours and other working conditions at defendant's 
Conshohocken Plant. 
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FIFTH AFFIRMATIVE DEFENSE 
TO COUNTERCLAIM _ 

11. Any damages suffered by defendant as a result of 
the matters alleged in its Counterclaim were not the result 
of any unlawful conduct on the part of Local 227, this 
plaintiff or the members thereof but solely the result of 
the conduct of the defendant itself. 

SIXTH AFFIRMATIVE DEFENSE 
TO COUNTERCLAIM 

12. This plaintiff repeats and realleges Paragraphs 
1, 2, 3, 4, 5 and 8 of the Second Cause of Action contained 
in the Amended Complaint. 

13. To the extent that the allegations of the Counter¬ 
claim allege or constitute an unfair labor practice on the 
part of Local 227 or this plaintiff. Congress has vested ex¬ 
clusive primary jurisdiction of the hearing and determination 
thereof in the National Labor Relations Board by the Labor- 
Management Relations Act of 1947, as amended and this Court 
has no jurisdiction thereof. 

STEINBERG, CLYNE & JAFFE 
Attorneys for Plaintiffs 
By: 


Alfred Jaffe 
A Member of said Firm 
Office & P.0. Address 
8o Wall Street 
New York, New York 10005 
HA 2-0592 
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(Caae called.) 

MR. TAYLORt The plaintiff at this time requeata 

the court., permlaalon to amend the complaint to increaa. 

the ad damnum clauae from *2,000,000 to *5,000,000 and to 

change paragraph 8 of the amended complaint to conform to 

the pleading, that 1. now atructured and the evidence to 

be adduced. We gave an original, l believe, auggeated 

paragraph 8 on an earlier motion In thl. court. He don-t 

have one with ua at the moment but we will aubmlt It to 

clarify the language of the paragraph which 1. a little 
garbled. 

THE COURT* I d° n, thave any suggested language. 

MR. MOSS; i never 4^ any suggested language, your 

Honor. 

MR. TAYLOR? Prom memory I believe we did In part 
X. two year, ago on a motion, and If I remember correctly 
at that time we were moving to vacate the note of laaue 
filed in thl. caae at the time and I believe we moved further 
to amend the complaint and I think that me have In the file 
a propoeed amended paragraph there. I am not aure. 

THE COURT. The glat of the propoaed paragraph 1. 
to permit you to do Ju.t what Judge Manafleld ..id you have 
to do In order to prevail? 

MR. TAYLGR* Pretty much I would say, your Honor. 

, x 

• • 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


_ 80A 

arh 3 

MR. MOSS: I would object to .amending the complaint 
certainly until I have aeen the terms in which the complaint 
is proposed to be amended. This case has been around for 
some seven years and these plaintiffs have been Involved 
in it as their attorneys for at least three. I think that 
at least the defendant is entitled to be made aware of the 
precise amendment to the complaint which they wish to make 
at this time to what is part of the complaint, obviously. 
There has been no prior proceedings at which any such amend¬ 
ment was proposed in any part of this court. 

THE COURT: I have Judge Mansfield*a opinion. 

I assumed what you wanted to allege is in there in substance, 
the defendants precipitated or deliberately precipitated 
a strike. Is that what you want to allege? 

MR. AUERBACH: Yes. 

THE COURT: And that deliberate precipitation of 
the strike resulted or was Just a thneat by which the de¬ 
fendant ceased operations of that plant and thereafter 
triggered the provisions of the contract that took effect 
on ceasing operations. 

MR. AUERBACH: That is right. 

THE COURT: Judge Mansfield wasn't very optimistic 
there that you were going to prove it. 

MR. AUERBACH: We trust you won't be bound by that 


X- * 
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since it is dicta* 


THE COURT: TOere is nothing In the rules that 
say I have to be bound by a fellow Judge's optimistic or 
pessimistic statements. Is that the substance of it? 

HR. TAYLOR: Paragraph 8 of the second cause of 

action as amended on page 8* 

THE COURT: You can't be very surprised. 

MR. MOSS: No, I am not very surprised. 

TOE COURV: That is deemed to be amended generally 
along those lines. 

MR. TAYLOR With respect to the ad damnum clauie— 

THE COURT: I take it there is no objection? 

MR. MOSS: No, air. 

THE COURT: That to granted. 

MR. TAYLOR: Than!; you, your Honor. 

TOE COURT: I take it there is noconcession as to 
the amount of damages? 

MR. MOSS: No, sir. 

MR. TAYLOR: Your Honor, I understand you have 
severed damages from liability but outside of your informal 
ruling I don't believe that we were ever served or I don't 
know v.hether any formal order was entered. 

TOE COURT: I don't think there was. 

MR. MOSS: A formal order was signed and I thought 


9 
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arbitration, I don't know what poaltlon^takaa on the 
question of timeliness and he will have to speak for himself, 
THE COURTi why don't we hear what you have to 

say cn that, I gather we are not going to spend such tine 

on it, ^ > 

• * * • .■ <•* 

Ml. MOSSi it la defendant's position m alleged 
in the complaint the defendant has denied each of these 
grievances and that there was no demand for arbitration at 
all prior to the expiration of the collective bargaining 
agreement, under which the grievances then were filed and 
there was never any demand made and no c^mand was ever made 
until there was a new collective bargaining a g reeme n t entered 
into on October 31# 1963# pursuant to whloh agre emen t the 
grievances had not arisen and there was no right to arbltrats 
under that agreement. 

Furthermore, on December 20, 1963 , the Repub lie 
Division was sold to the Aeroqulp Corporation, which aaawad 
all of the liabilities of the defendant under both the working 
agreement and the welfare agreement; and that that aale and 
that assumption was approved in writing by the plaintiff and 
that thereupon Aeroqulp assumed whatever obligation ttw rc 
was outstanding with respeot to t*osa grievances but there 
was no liability at any time J **' ter these grievances were 
first denied by the defendant as admitted in paragraph 10 

X* ^4- 
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As far as the assumption of liability by a third 
party, that may help us If we want to go to the third party 
bvt it doesn't relieve them, so I don't think that the 
timeliness or the fact — 

THE COUHTj Let us not argue until I hear the facto; 
Just get your positions. 

MR. AUERBACH: Your Honor, I would like to go to 
the second cause of action which is the bulk of this case. 

Ur COURT: Judge Mansfield as to that, all he did 
wa3 knock out the demand for arbitration and left everything 
else. 

» 

KR. AUEI. ACH: I would like to explain what our 
position is and what we intend to prove. 

The company had had collective bargaining relations 
\ili i the union for quite, a number of years before that. They 
were good, healthy, active, 

THE COURT: That is what Judge Mansfield describes 
as the calm before the storm. 

MR, AUERBACH: Right. Now, this is what the new 
'.management took over or I should say the new ownership 
took over. We will call it Clarement for convenience. That 
is th name of the man and that was the man who became 
chairman and chief executive officer and ho is the man who 
controlled the corporation. We will show that prior to his 
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shall refer to as the welfare agreement which, by Its terms, 
which convenes! and did not run concurrently with the working 
agreement. It was an agreement that went Into effeot In 
1961 and by its teres was to expire In 1966 but gave the 
option to either party to terminate It on, I think, 60 
days' notice and the first day or the first month of that 
notice that could be effective would be "eptember, 1964, 

New the company. If the company announced as it 
had a right to do — nothing In the working agreement said 
they couldn't, or any other agreement said they couldn't 
lay off, couldn't close down — but the working agreement 
provided that If they close their operations — not the 
welfare agreement — they had to pay severance pay, pensions, 

• tm 

the usual things that these people had accumulated over 
the years and which they had a right to expect In the 

eventuality of a closing down, 

• ■» 

W. NOSSt Tour Honor, I don't wish to Interrupt 
hlt LJS" kncnt whether the purpose Is to say what 

the -tetendany^s going to prove or to say What kind of theory 
he has dreamed up about the ease? He Is stating as a fact 
here things which I do not believe It is possible for 
to prove and he^h asn' t stated he Is going to prove them, 
h® !• arguing what facts whloh he has not yst put In evidence* 
the COURT* Z understand he Is telling what he 
; ¥r VC ^ y. ' ^ 
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2 

is going to prove and if he doesn't prove it you can point 


3 

that out that that is what he said he was going to prove 


4 

and that ho didn't do it* 


5 

.MR. AUERBACH: As I said* if they announced we 


6 

are going to close down, that was their right, they could 


7 

do that but that there would be severance pay they would 


8 

have to pay. Well, if they thought they had to pay it they 


9 

might as well try getting out of it and that is what thc-y 


10 

did. 


11 

As I said, they could not conceivably continue 


12 

on oo they found themselves a vehicle, the contract, they 


13 

reduced their working force from July, 1962, when they too): 


14 

over, when it wr.s abou t 800 to about 261 and we will show that 


15 

they could not, if they were losing money when they had 800, 


16 

when they had 1,100, they obviously had to lote their shirts 


17 

to try to operate a plant so far below the break-even point 


18 

and 261, which is totally uneconomic, even if they had an 


19 

efficient plant to start with. 


20 

Now, they then went through a charade which called 


21 

for them to get the union to strike, to keep the negotiations 


22 

running until 1964 because they couldn't keep the plant 


23 

k 

running to 1964, that would have been a different way to 


24 

do it. They wouldn't have to have a strike, they could run 

1 

25 

to 1964 and then try to close that down but they couldn't 
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do it because they Incurred Greater looses. 

Now, j. a* Honor, ha vine pro tic ! d lav; for a 
number of yeara your Honor knows that just as they say any 
lawyer con kill a deal if he wants to, so any employer who 
makes up his mind he is going to do It can force a strike. 
That is easy, it doesn't require much ingenuity, 

v/e will show that it had been a pattern in this 
plant to follow the Big Four settlements, the Big Pour in 
the industry and the Big Four had adopted a few months 
earlier a contract for three years but the first year was 
a nine-cent increase. The con”” any made sure to provoke 
the strike by not only refusing to go along with that but 
ashing to reopen itself and then saying, here, we want 
you to take a 20 per cent decrease across the hoard; but 
over and above that, the cor.pany insisted on having the 
right to reclassify the Jobs 30 that they could give a lower 
base rate and set its own production standards so that the 
net result of it would be If the average you made was $3 
an hour and expected to get $3*09 like the rest of the 
package, the 20 per cent would knock you down to $ 2,40 an 
hour and then say but, Mr, Employee, your Job is going to 
be reclassified, and we are going to do it, not the two of 
us, not subject to arbitration, we are going to reclassify 
the Job and maybe tfve you a base right of $1,35 or $2 an hour 

_CTkllTHi PH fM*TP./-T milDT H »> C 
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•nd If you make a lot of production. wall, you .ight make 
♦8.*0 an hour but probably only make *8.10 or *8.15. 

So that they aImply had set lt^Mle, there was no 


question about It. that couldn't be accepted. The union 
than has to go out on strike and what they did was then 
carry on the charade for the next 14 months, meeting and 
♦ulklng but no movement and meeting and talking and the 
union was to a considerable extent taken In by this, not 
completely taken in. they suspected it but they in the hops 
that maybe they were wrong, they would meet and they met 
until finally the day came when the company announced, gars 
notloe it was terminating the welfare agreement. 

But now we say they closed their operations In 
July, 1963. They had been down to 261 which was on the road 
to closing before July. 1963, when It expired and then they 
maintained a force of only 55 people for the purpose of 
maintenance, no production, and this Is the way It stayed, 

*hey made no attempt to reopen or even hirepeople 
who would pass through or try to hire people or do anything 
since that time cum* 

THE COURTs Tou art not making an argument for 
hiring utrllci breakers? 

MR. AUERBACHt But thefcr made no real attend* ve 
oan show we even offered something that wss unusual for the 
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union. We even offered to continue working on a day to day 
baais on the old contract, the old 4wi» and that la a one- 


3 


4 

thing normally that any company that doesn't want a strike. 


5 

no matter how hard noaed they are, would certainly Jump at. 


6 

but they refused that. 


7 

So we will ahow they closed, intending to close. 


8 

Intending to use their vast camouflage and cover so they 


9 

could get to September, 1964, and say now we are terminating 


10 

the agreement. 


11 

We say our rights came in in 1963 and therefore 


12 

we are entitled to the damages that flow from that. 


13 

14 

THE COURT: You say everything that judge Mansfield 
said. Do you want to say it again? 


15 

MR. MOSS: Ho, but I would like to make a few 


16 

comments. 


b4 17 

Your Honor, in the first, place, this is the 


18 

first time that the defendant ever heard that the plaintiffs. 


19 

the union here, takes the position that in 1962 and 1963 

| 

20 

21 

22 

23 

the only possible eouraa for the company was to liquidate. 

The union has always *£*el£Vhe position that the company 
waa able to operate under the collective bargaining tins 
which they were offering and they have always taken the 


24 

25 

position that it was the duty of the company to keep on 

operating and that if the company had dealt with the union 



: * •*- 
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in good faith it would have made a new collective bargaining 
agreement and kept the company operating. 

The admission here that it is now their position, 
amon- their many change of position over the years, that 
there was no alternative but to liquidate the company in 
1962 and 1963, lends far more support to the defendant's 
counterclaim that the purpose of this strike was to put 
the company out of business for the purpose of collecting 

the severance pay which they were owed than has ever appeared 
on the record before. 

All of what the plaintiff here stated is pure 
surmise on their part, it is a position which they even 

didn't come to until the fall of 1970, which was seven years 
after these events took place. 

Their rTalm that the defendant was not bargaining 
in good faith with them in the summer of 1963 was contro¬ 
verted by the regional director of the National Labor Re- 
lations Board, when they Charred the company with a refusal 
to bargain and c la toed that they were doing nothing but 

carrying on the charade and forced the company, the union 
out on strike. 

The NLRB, to whom Is given exclusive Jurisdiction 
over the claim declined to issue a complaint and an appeal 
to the Appeals Bureau of the board, that finding was affirmed. 




84A-3L 


THL COURT: la that res Judicata on me or Isn't 


KR. MOSS: Vie contend that the NLRB Act preempts 
the field as to whether or not there Is a refusal to 
bargain and that that has already been determined against 
the plaintiffs in the case. 

Furthermore, when the plaintiffs In this case 
themselves ran afoul of the adamant refusal of Local 227 
to look at the final economic facts In the case and had 
to \u thdraw their charter and 3 eek control of their opera¬ 
tions, the International Union whi. h Is the plaintiff in 
the second cause of action here, took the position that the 
company had discontinued it3 operations in December of 196*1 
or January, 1965# and later took the position that they hr.d 
permanently ceased operations In July of 1965, when Goodyear 
Tire and Ru 1 :r Company took over the plant and the union 
made another collective bargaining agreement with them. 

It Is sort of ironic at this stage of the game 
that the plaintiff should be charging as part of the alleged 
conspiracy on the company's part to put the company out 
of business, that they didn't even try to hire strike breakers 
MR, AUERBACH; I don't know if I used the word 
conspiracy or intimated, 

MR, MOSS; Plaintiffs know that at one time the 


/ 
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company did suggest that thsy were going to seek to reopen 
the plant with the use of labor other than the then striking 
people and the union made it perfectly clear that nobody 
would be allowed to enter this plant or do any work in there, 
by Local 227# whether or not they had been previously en¬ 
joined from aass picketing and violence, it was ^toCgoing 
to stand in their way. 

It is defendant's position here that there was 
only one issue in the case and that is whether or not the 
defendant did permanently cease its operations in the 
Conshohoken plant at the time of the strike as alleged by 
plaintiff or whether it did not. 

It is our position that In the event that the 

plaintiff can make out a prlma facie oase on that issue, 

which the defendant doubts, that the defendant will then 

be in a position to go forward and show that all of these 

elaborately constructed theories^ame- things which they claim 
Qm. 

were done * or -the ulterior motive, were all properly done 

in an effort either to put the company in a viable position ' 

• % 

where it could continue or, if not, and they could not cone 
to some accommodation with Local 227# to reluotantly put 
the company out of business, 

<h»e of the things I might draw attention to before 
the case begins is the plaintiff's omission of the 

*■ -y- y- 
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2 

i 

• unproductiveness of the labor at the plant. The Inhibiting 


3 

factors of companywide seniority which Local 227 reluctantly 


4 

refused to change, the impossible production per roan hours 


5 

of pounds of rubber and so forth as compared to other com¬ 


6 

panies, which had put the oompany into the non-economic 


7 

pooitic i which it occupied, certainly occupied, there is 


8 

no doubt about that. 


9 

It was in that non-competitive situation brought 


10 

about amongst other things by the tremendously high cost of 


11 

the product which they wereputtl g out, which was directly 


12 

attributable to the union contract which they sought to 


13 

change and which the union refused to change in any signifies 

t 

14 

degree. 


15 

One other thing I think that the facts will show. 


16 

► 

plaintiffs counsel notwithstanding, that in the years prior 


17 

to Mr. Claremor.t 'n even appearing on the scene, that the 


18 

company had invested some several million dollars in the 


19 

upgrading and modernization of the machinery at the plant 


20 

and it was not a refusal to make the plant able as far 


21 

oo 

ar machinery was concerned to compete that caused the 


22 

oo 

situation in which the company was in. But your Honor is 


£5 

O A 

right, the defendant's position is that of Judge Me isfield. 


IA 

or 

that it is the burden of plaintiffs here to show that the 


A) 

company went out of business when the union itself struck it. 
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which is In Itself an odd legal proposition, that by refusing 
to accomodate themselves to the - e co n o mi es of the situation. 


a group of employees can force the termination of the 
company and collect several million dollars in severance 
pay because of their refusal to face the ecnomlc situation 
with which the company was involved, 

I think that really the defendants would prefer 
to put the plaintiff to Its proof on both the remaining 
Issues in the case, 

MR. AUERBACH* I would just to add one comment. 

Mr. Moss mentioned the HLRB. 

THE COURT* I was going to ask about that because 
it seemed to me the way you stated your case, part of your 
proof was they really weren't bargaining during this period, 
it was a charade. Mr. Moss tells me the HLRB made a con¬ 
trary decision on that point. In other words — 

MR. AUERBACH* The Pennsylvania Unemployment 
Insurance Appeals Board, which Mr. Moss knows about but 
didn't mention, made a finding on this very question when 
the people applied for unemployment insurance, made a finding 
specifically this was a lockout and that was affirmed twice 
by the Pennsylvania courts, I believe, by their own ad¬ 
ministrative board of review and by the courts, specifically 
that it was a lockout, 

46- ^ y- -y- ' y- 
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2 

MR. AUERBACH: Mr. Hess, pleas*. 


3 

CHARLES T. HESS, JR., called as 


A 



4 

a witness on behalf of the plaintiff, being 


5 

first duly sworn, testified as follows: 


6 

DIRECT EXAMINATION 


7 

BY MR. AUERBACH: 


8 

Q Mr. Hess, will you tall us what your occupation 


9 

is? 


10 

A I am president of Local 285 at the present time. 


11 

Q In 1962 what was your occupation? 


12 

V. 

A President of Local 227, United Rubber Workers. 


13 

Q Had you been employed at theConshohocken plant 


14 

of the defendant? 


15 

A Yes, I have. 


16 

• 

Q Wbuld you tell us how "long you had been employed 


17 

at that plant prior to 1962? 


18 

A 18-1/2 years. 


19 

Q Can you tell us when the union first came into 


20 

that plant? 


21 

% 

A Approximately 1945. 


22 

THE COURT: I didn't quite get the sequence of 


23 

what your union position was when you left. 


24 

THE WITNESS: Z was president of Local 227. 


25 

THE COURT: what were those dates? 

• . x 

i 


% . \ 
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THE WITNESS: X beeaM president in 1957 all 

3 

theway through. 

4 


Q 

when did you aay the union cue in there? 

5 


A 

Approximately 1945. 

6 


Q 

When did you firat bacons an officer of the union? 

7 


A 

Z heomaa a shop etevard in 1946. 

8 


Q 

Did you in the period 1962, 1963 and 1964 take 

9 

an 

active 

part in the union negotiatiane with the manage- 

10 

neat? 

• 

11 


A 

Tea, Z did. 

12 


Q 

Had you takenm active part in auch negotiationa 

13 

prior to 

1962? 

14 


A Tea, Z did. 

15 


Q 

Will you tall ua when was the first time that 

• 

16 

you took 

part in the ^negotiations, contract negotiations? 

17 


A 

in contract negotiationa? 

18 


Q 

Tea. 

19 


A 

Prior to 1962? 

20 


Q 


21 


A 

. % 

Z would say Z can't give you the exact tins of 

22 

*y 

fir at negotiations. 

23 


Q 

v ' 

Can you give ua the year, approximately? 

21 


A 

Z would say approximately 1948, when Z became 

25 

chief coi 

• *, , ' ,i 

* » • i.. > 
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0 From 1948 to 1962 did you take part in all of 
the negotiations between the union end the company? 

A 
0 

generally 
A 
0 

strike? 

A 
0 

the usual 
A 
Q 

Big Four? 

A 
Q 

expression Mans? 

* . » - • 

A The Big Four Mans the tire companies in the 

rubber industry which would consist of Goodyear, Firestone, 
Uniroyal and Goodrich, 

0 Bad there been any pattern established at that 

r . ,, 

time between your local and Lee with respect to the Big 

▼ " 

Four? 

A Yes. When the Big Four would go into negotla- 


* 

Yes, I did. 

During that period of tiM what were they, 

**■ - . ._**** 

two-year contracts or three? 

Two-year contracts. - 

In that period of tlM had there ever been a 

No, sir. 

Had there been any labor disputes outside of 
negotiations? 

No, sir. 

Is there an expression in the industry called the 

Yes, there is. 

would you please tell the Court what that 
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tione and set a pattern our local would 90 into negotiations 
with the Lee Company and we would automatically get what the 
pattern set by the Big Four was. 

Q were there any changes at all? 

A We would negotiate certain changes pertaining 
to our particular local at the plant. 


Q What sort of changes? 

A Problems that we have in our individual plant, 
more or less grievance procedures or different gripes we 
may have throughout the past two years that we would like 
to correct. 

Q Did they affect any big money questions? 

A No, I wouldn't sa> so. 

Q Now, Mr. Bess, can you tell us a little more 
fully what you meant by the pattern of the Big Four? 

- - - .. v 

What I particularly would like you to tell us,on money 
matters, on anything affecting costs, how closely did you 
follow the Big Four? 

A We would follow the Big Four right to a T. 

If the Big Four went into negotiations and came out with 
15 cents an hour increase, just as an example, that we 
then at our plant would automatically get the 15 cents. 

We never had any problem with management at that time as 
far as negotiations were concerned according to the 

• . 

% 
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pattern. 

THE COURT: Did you have the same hourly wage as 

the Big Four? 

*»>■? t r 

r THE WITNESS: No. I wouldn't say our wages 

•A* » •• « 

were exactly the same as theiasbecause they vary all over 
the country, all over the states. It depends. But when 
they would get an increase we automatically would get the 
same increase. 

the COURT: Would it be a percentage increase 
or a flat increase? 

THE WITNESS: If they got 15 cents we would get 

15 cents. 

THE COURT: It might be-a higher or lower 
percentage for you than them? 

THE WITNESS: NO. 

THE COURT: If the wages weren't the same the 
15 per cent would be a higher or lower percentage. 

MR. AUERBACH: He said cents. 

THE COURT: That is what I mean. If your wages 

aenfs 

were not the same 15 per cen t would be a higher or lower 
percentage of your wage and their wage. 

THE WITNESS: I don't follow your question. 

THE COURT: If your wages were a dollar and 

theirs was two dollars,for the sake of argument, e 15 

*' \ 
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Cents 

increase would be much higher a percentage of one 
dollar than it ia of two dollars? 

THE WITNESS: Well, in 1945 — let me try to 
explain it my way. We had one certain wage, when the 
union came in, maybe their wages in the rubber industry 
were higher. Different plants were higher. But at the 
time we started negotiating in 1945 and a pattern was set, 
we would automatically get what the Big Four would get 
and if they would get 15 cent we would get 15 cents. 

THE COURT: You would get 15 cents over what 
your hourly wage was and they would get 15 cents over 
whatever their wage was? 


THE WITNESS: Right, unless we negotiated an 
inequity, which we have done on many occasions when we 
felt certain jots were underpaid and we would propose an 
inequity for this job and probably get it. we negotiated 
many inequities to bring certain jobs up to par. 
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Q Mr. Hess, were you familiar with the rates in 
the different Big Pour companies? 

A Yes. We received copies from the international 
of the rates. 

Q Are you in a position to tell us what the actual 
wage rates were in your local as compared to what they 
were in the Big Pour? Higher, lower, about the same or 
what? 

A X would guess by saying they were lower. 

Q Your rates were lower? 

A Our rates were lower, ;res. 

Q Now, at the time in July — jumping ahead a bit, 
in June 1963 before your contract terminated, what was * 
the tverage hourly rate/\Conshohocken? 

A X would say approximately $3 an hour. 

C Was there a Big Pour settlement in early 1963? 

A Yes, there was. 

Q Can you tell us what that was? 

A X*m not sure but X believe it was seven, s'x 
and six. It has been so long. 

THE COURTi Isn't that a matter of record? 

MR. AUERBACHi Yes, but it is not the amount 

Q If X tell you, Mr. Hess, it was nine, seven 
and six cents an hour, would that refresh your recollection 
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Yes. 

THE COURTi What dees that mean, nine, seven 


and six? 

MR. AUERBACHt Over a three-year period that 
means that nine cents — 


THE COURTt The first year and seven cents and 
six cents the years thereafter? 

MR. AUERBACHS Right. 

Q Would it be correct to say that if * s in previous 
years Lee had followed the national pattern in your 

average hourly rate would have gone to $3.09? 

A Right. 

Q Were you as an officer familiar with the number 
of people working in the plant in June and July, 1962? 

A Yes, sir. 

Q - Can you tell us how many people were working in 
the plant in June and July, just before Mr. Clairmont 
became chairman? 

A Before Clairmont came in there? 

Q Just before. 

A 1 would say we had gotten down to 825 employees. 

THE COURTt You say you were down to. What does 
that mean? Ha«2 it been going down some time? 

THE WITNESSs Not for some time. Z would say 

■*- y. 
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2 

as to his recollection. 

3 

THE COURT* But he obviously doesn't know. He 

n 

4 

answers whatever you want him to answer. 

5 

MR. AUERBACH* Let me see if I can clarify it. 

6 

BY MR. AUERBACH* 

t 

7 

Q Do you recall being told by the company when 

8 

Mr. Clairmont became chairman — how did you find out about 

9 

it? 

10 

A When Mr. Clairmont became chairman? I believe 

11 

we were in negotiations at that timo and they made an 

12 

'} 

announcement that I believe at that time he fired Mr. 

Gt&rlnioarie. 

Oav tarsi'tv. as chairman of the board and was taking over 

14 

15 

himself • 

THE COURT* Mr. Clairmo.it fired Mr. Oarfcwaltee? 

16 

How did you find that out? 

P 

17 

THE WITNESS* That was news in the Conshohocken 

18 

i 

V- 

area. 

19 

THE COURT* But counsel's question is how did 

20 

you learn it, who did you learr it from. 

21 

THE WITNESS* There was an announcement made. 

22 

THE COURT* What was that announcement? 

• ". v ■ ♦ . \ 

23 

• * r *■ + - •* 

THE WITNESS* In the newspapers and also I believe 

• #. .** • k * 1 

24 

*• , • • ** 

that the stock reports* I don't know./. • ' 

25 

, 

A • 

Q After Mr. Clairmont became chairman were there 

* , 

• 

• 


9 
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right down the line. stated they needed relief. 

Q W«* that all in that meeting at the end of 
October 1962? 

A y «*» X would say so. 

Q Hhat did the union say in regard to that? 


A As far as ta k i n g a 25 per cent wage cut? 
Q Tee. 


A At that tine in October we were willing to 
negotiate with the company and try to come up with ttrt 


type of a settlement in order to get that plant back in 
operation. 

Q Back about 1962 it was still operating, wasn't 

it? 

A October of — yes, in October of 1962 we rejected 
two of his proposals at tbet time as far as the — 

Q In the history of the bargaining between the 
union and the company prior to 1962, had there ever been 
* time when the union had been asked to take a cut? 


A No. 

Q Had there ever been a time when the union did 
not negotiate an- Increase? 


A NO. 

0 Had there ever been a time when the company did 


not offer 


st the start of negotiations? 
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20, 30 miles? Any other rubber companies, tire companies? 

THE WITNESSt Not that I know of, U. S. is in 
the Philadelphia area, I don't know whether that is a tire 
plant or not, 

Q When was the next meeting that you had with Mr, 
Clairmont? 

A Prior to negotiations? 

Q Prior to the end of the contract. I would like 
to show you these, 31A and 32A. Take your time and read 
them over, 

THE COURTt It is approaching 4t30 and is this a 
good time to break? 

MR. AUERBACHt All right, your Honor, 

MR. TAYLORs Your Honor, are we breaking for 

the day? 

TnE COURTS Until 10s00 o'clock tomorrow morning, 

(Adjournment taken until January 24, 1973, 
at lOsOO A.M.) 
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UNITED RUBBER, CORK, LINOLEUM 
AND PLASTIC WORKERS OF AMERICA 
AFL-CIO, an unincorporated 
association, and UNITED, RUBBER, 
CORK, LINOLEUM AND PLASTICWDRKERS 
OF AMERICA, AFL-CIO, LOCAL 102, 
an unincorporated association. 

Plaintiffs, 

vs. 

LEE NATIONAL CORPORATION, 

Defendant. 
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now York, January 24, 1973» 

10.00 A.M. 

Trial resumed. 

CHARLES T. HESS, JR., resumed. 

DIRECT EXAMINATION CONTINUED 
BY MR. TAYLOR: 

q Mr. Hess, yesterday when you were questioned 
you were asked if you recalled how many members of Local 
227 were actively employed some time in the fall of 1962. 

Having reviewed similar documents in this case 
last night, could you now state to the best of your 

»A* • * # 

knowledge what the situation was then? 

A Yea. we had approximately 825 employees. 
the COURT: At what time was that? 
the WITNESS: This was approximately say 
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2 

around June, 1962. 


3 

Q Would you ordinarily hava a way of knowing tha 

y 


4 

numbers of active employees at any given time? 

1 

: 

5 

> 

e 

e 


6 

Q Could you explain? 


7 

A The per capita-tax we paidthe International 

, 

1 

8 

for dues. 


9 

Q in other words, you paid dues for every active 


10 

member of the union engaged in the plant at a given time? 


11 

A Yes. 


12 

0 As president of the local you were privy to all 


13 

such information, weren’t you? 


14 

A Yes. 


15 

Q Yesterday, Mr. Hess, my colleague asked you when 


16 

17 

to the best of your recollection you first metolth Mr. 


Clairmont. bo you have a better recollection now when that 


18 

was? 

! 

i 

19 

> 

$ 

e 

e 

i 

20 

* ». * -M>r 

Q Could you tell the Court when and shat the 

i 

21 

. •• **• * S' 

circumstances were? 

I 

1 

: 

22 

A That was in 1962. 

i 

1 

| 

23 

*/ • ' \ 

Q Do you know approximately when? 

; 

1 

24 

A Around October, 962. , 

i 

1 

25 

MR. TAYLORt To refresh the recollection of the 

1 


■ ■ 

l 

i 
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trial examinations. 


THE COURT: Mr. Mossfe objections are valid as 
to the weight of the testimony, but I will allow him to 

refresh his recollection. 

■ '* * 

BY MR. TAYLOR*;. 

Q Mr. Hess, could you in brief summary tell us when 
the meetings took place and who was present — Mr. Hess, 
how did those minutes come about? 

THE COURT: Are they in evidence? 

MR. TAYLOR: They are not. 

Q Are minutes regularly taken by the members of 
the union negotiating committee? 

A The secretary. 

« • t' 

Q Is it atindard practice for Local 227 to have 
some record minutes of various negotiating meetings with 
management? 

A Yes. 

Q How soon are such minutes usually prepared? 

A I would say about a week. 

Q All right. Now, just referring quickly to those 
documents, could you tell us the dates of the various 
meetings and who was present? 

A We had a meeting on October 31, 1-962, at the 
Akron Tower Motel in Akron, Ohio, and we had the Xxxsal 227 
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negotiating committee present at that meeting plus the 
Local 102 representatives, plus Clairmont, GseSwalte, Jr., 
Conway, Young, Zaccarias and Garrett for the company. 

0 All various members of the management committee? 

A Yes. 

Q Was the International Union also present? 

A Yes, they were. 

0 What was the purpose of that pax ..icular meeting - 
who from the International Union was present at that meet¬ 


ing? 


A The Internationa^^Union, it was President Burdon, 
Vice-President Bomraarito, International Counsel Nr. 

Patterson, Assistant Counsel Vasko and Oldham, Pensionjr 

*• ' « • 

Director. 

• * 

Q Who called that meeting? 

A This meeting was called by Mr. Clairmont. 

Q What was the purpose of that meeting? 

A The purpose of the meeting was to meet with the 

International, telling them at that time that he took over - 

• *> 

as chairman of the board, and also that they ha**. problems 

4 

as far as agreements were conceraedvith the two locals. 

. • * • *•* «■ 

Q What kind of problems did he say they had? 

A Re discussed pensions and so forth. 

THE COURTt What did he say about them, as far 
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2 

as you remember? 



3 


THE WITNESS: Well, he started to mention pensions 



4 

and President Burdon made it clear that they were not here 



5 

to negotiate. But he did state that we had a problem as 



6 

far as pensions and funding. 


r 

7 

.. 

THE COURT: What weseyou there for if you weren't 



8 

there to negotiate? 


• 

8 


THE WITNESS: We weren't there to negotiate. 



10 


THE COURT: I understand that, but what were you 



11 

there for? 



•l 

12 


THE WITNESS: Because Clairmont called the 


13 

meeting. 




14 


THE COURT: But why did you go? 

1 


15 


THE WITNESS: Clairmont suggested that we go out 

i 


16 

there. 

He suggested to both locals to be there. 


r 

17 


THE COURT: What was your purpose in going 

1 


18 

there? 


| 


19 


THE WITNESS: We didn't know until we got there. 

i 


20 


THE COURT: Just to listen? 

i 

' 


21 


THE WITNESS: Right. 

! 

; 

• 

22 

Q 

Had you ever met Mr. Clairmont before this 

: 

1 

4 

23 

meeting? 

„ «. • • ■ * 4 ' ' ■ 

t •’ ' 

1 


24 

A 

NO. 

: 

t 

4 

V 

25 

Q 

Wasn't the primary purpose to meet with Mr. 

i 

h»* v 

4» 


• 

• 

* • .* \ • 
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Clairmont? 


A Yes. 

Q He was formally Introduced to you at that time? 
A Right. 

Q Did Mr. Clairmont at that time indicate what he 
thought the condition of the company was? 

A Yes. 

THE COURT: What did he say about that? 

THE WITNESS: At that time he told us that sales 
were off and he needed relief as far as pensions were 
concerned. 

Q That isWhat he told you? 

THE COURT: You knew, I assume, sales were off 

f 

before he told you? 

THE WITNESS: No. He said at the time they 

lost the Phillips order. 

• • *. ' 

0 What? 

A The Phillips 66 order. 

Q What is Phillips 66? 

A Their largest customer. 

Q They lost them? 

A Right. 

Q How did that affect the company, did he say? 

A It affectedthe company, the fact that they were 
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the largest customer, Phillips 66, the only large order they 
had, plus the 45 branch stores and the 45 branch stores 
weren't doing too good. 
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w 


THE COURTI .That Is what ha told you? 

THE WITNESS: Yas. 

THE COURT: That was news to you about 

Phillips 66? 

THE WITNESS: Yas, at that time. 

0 Wara thara any othar meetings and what 
transpirad at this tima? 

A At this tins? 

Q You ara rafarring now to this masting on 

Octobar 31? 

v •» . 

r . . t 

A Right. 

. ’ ’ ‘ -I 

•• *** t % ; 

Q Did you — 

THE COURT: Lat ma gat tha pictura clear. 

As I understand it, Mr. Clairmont told you these things 
Did any union representative say anything in response? 

THE WITNESS: No, as I said, wa stated wa 
weren't there to negotiate and wa did listen to him. 

THE COURT: But youdLdn't say anything as 

far as you can remember? 

THE WITNESS: No. 

THE COURT: You just listened? 

THE WITNESS: That is right. 

THE COURT: Mr. Burdon, who is ha? 




H 


.v 


• 
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president. 
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• ’ 1 - • *, ■'.*?■".*. V f 

. ‘ •" :V ■: , 

THE WITNESS: Hr. Burdon was our international 


THE COURT: So that was a meeting where you 


listened to what Mr. Clain&ont had to say and I assume— 
THE WITNESS: I think there is one more thing 

in there, I am not sure i£ that was the meeting or not, 
could I check back? . Let me see something. 

' . ‘ * 'I 

*• ■*> . • * 

At that time he did ask for relief. '+“* 

THE COURT: This is Clairmont? 

THE WITNESS: At the October 31 meeting. 

He gave us a six point program for the Conshohocken 


plant. 


THE COURT: What was that six point program? 


THE WITNESS: 


Well, do you want me to read 


all six of them? 


MR. MOSS: Your Honor, I object to this 

t 

witness testifying by reading from a dcjument which isn't 
in evidence. I object to the document on the ground 
that it is not his document; he didn't prepare it. It 

may be able to refresh his recollection,'if he has a 

'*. * •!** * 

recollection, but to be reading hare from somebody else's 

documents of a matter that took place ten years ago I 

think is improper. I object. 

THE ’ 

ra!E COURT: First as to the document itself, 

r*- 
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Q October 31? •••'" 

, ' ' , < Y 

A Right. ; ' 

* . •’ r ' v 

Q November 13? : 

A Right. 

Q And November 16,am I correct? 

A That is correct. 

Q 1962. Would you please tell!the Court 

essentially who was present at the meetings of November 13 
and November 16 and where they were held? 


Yes. 


• J 'r ti 


HR.MOSS > Your Honor, if these are in 

evidence and he has no recollection, I don't see very 
much point. The documents supposedly speak for them- 
••Ives, do they not? 

THE COURTi Yes, but it is a convenient 

way of getting it before the Court. The record shows * 
that he is merely reading from documents which cure in 

. * , • V : A •' 

evidence and he is not adding anything to them, by way 

. ; ' *i • ' 

of personal recollection. 

, ' ij- * ... 

. .. . : 

THE WITNESSt The meeting of November 13, 

. f •• 

1962, that was held in the conference room in the 
plant at ’Conshohocken. Present at that meeting were the 
union negotiating committee plus the compnay representatives. 
Q What was thepurpose of that meeting? 


i 
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. ‘ '~?r •' 

November 13 meeting — 


• •./•••' V/,» 
. 'V >->' 

vj .'Vt 

' "■>';;> 

: <-A 


rk 


Q Yes. „* ->: 

t 

A This was a followup meeting from the meeting 
of October 31 in Akron pertaining to the six point 
program that they brought out in Akron. 

THE COURTi Was this meeting to discuss the ** 
program or just to listen? 

• ‘ ■.. ’ ?*.• .f . • ‘ . l. 

THE WITNESSt No, this was a meeting to dis- 

>***.’ 

cuss the program, right. 

Q Would you tell us a little bit more about 

• • A • 

what was the subject or substance, at least, of the meeting? 
A Of the six point program? 

v. • 1 

Q Of anything discussed at the meeting in 

behalf of management or in behalf of the union, to the 

• • '■£ v * 

best of your knowledge? • • 


Yes. 




THE COURT* Now, you say to the best of your 
knowledge, turn that paper over and don’t look at it and 

* ; *• V* 

tell us what you remember about it. 

A To the best of my knowledge they talked about 
seniority rights, the bumping procedure in the tire room— 
THE COURTi The what kind of procedure? 


TAYLORi 


Bumping. 
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THE WITNESS: Y«S. 


THE COURT: And your international president 
said, you are not there to negotiate, you are just there 


to listen? 


THE WITNESS: Right. 

THE COURT: So all you did was listen? 

■ A/ .... 

THE WITNESS: That is all we did was listen. 

THE COURT: Then on November when? 


THE WITNESS: On November 16. 


THE COURT: On November 16 there was a 


second meeting? 


THE WITENSS: Right. * 

MR. TAYLOR: Forgive me, your Honor. November 


13 and the 16 — 


THE WITNESS: November 13 was a followup 


meeting from the meeting in Akron. 


THE COURT: Now, on November 13 there was a 


followup meeting? 


THE WITNESS: Right. 


• /• V-’>*>'- 

• • /• •, < 


THE COURT: Mr. Clairmont laid out the same 


V 


points? 


,'v' r- 

THE WITNESS: Mr. Clairmont was not present 


at the October 13 meeting? 


THE COURT: Be was present in October, but 


. . ,'-K 

« . , ;> * * 
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• 1 • »• . * „ 

he wasn't present in November? .. ... 

• • *«8v 

THE WITNESS! He wasn't present at the 
November 13 meeting, right. 

THE COURT: But somebody representing 

management laid out his same points? ^ 

THE WITNESS: Right. (x)^\ ’ 

THE COURT: Is that what happened? 

THE WITNESS: And at that meeting we discussed 

all six points. 

THE COURT: What did you say about them, not 

you personally, but your side? 

THE WITNESS: After we had discussed them we 

had some questions that we asked and the company 
committee at that time couldn't answer the questions so 
we stated we would like to have Clairmont in to answer 
these questions. 

THE COURT: Do you remember what the questions 

were? 

THE WITNESS: No, not offhand. We were 

talking about each one of these points, why they wanted 

-v '"lit ■ ' p: 

them and so forth. 

THE COURT: Your minutes dorft show What the 

: . ' 

questions were? 

THE WITNESS: No. 


I - - 


*• 
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THE COURTt All you rantnbtr •> 

THE WITNESS* We asked different questions, 


It shows. 


THE COURTt What were the questions? Now 
you are looking* the minutes. Which of the minutes 
are you now looking at? 

* *• t , _ 

THE WITNESS* November 13. 

MR. TAYLOR* The witness is now referring 
to document PT031A, the minutes of the meeting on 
November 13 at Conshohocken. 

THE COURT* What questions do those minutes 
show were raised? 

THE WITNESS* We questioned about the side 
agreement in the tire room and we questioned that at 
length. if we did away with it, what could happen? 

,# • \ • y ■ ... # . ‘ .; . 

THE COURTt You have to bear with me because 
these things aren't familiar to me. What do you mean by 
side agreement in the tire room? 

THE WITNESS* We had a side agreement in the 

_ . ... ; . - * 


tire room afc&t we had desirable tire machines and the 

seniority employee would have the privilege of going 

...... I\)hes* ujz. 

on the desirable machines. A W* had less desirable 

machines, the less senior employees would get those. 
Since the company was laying off — 
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> 

. 2 

• . k V ‘ 

THE COURT i The side agreement ie what you 


3 

referred to earlier of trying to waive seniority? 

1 

l 

4 

THE WITNESS: Right. 

• i 
| 

5 

THE COURT: As I understand that/ Clairmont 

1 

i 

6 

told you, this seniority system is giving me incompetent 

i 

7 

people to work these machines, but they have been there 

1 

8 

longer, but it is the younger people who know how to work 

•• 1 

I 

9 

the machines. By the side agreement you mean waiving 

| 

| 

10 

seniority so as to permit less senior but more actually 

: 

1 

11 

V? - ). 

experienced people to work the machines? 

! 

12 

-1 . 

• i *, 

THE WITNESS: That is right. 

1 

i 13 

! k '» . 

THE COURT: You had questions about that? 


14 

THE WITNESS: Yes. 


15 

THE COURT: What were the questions? 


16 

THE WITNESS: We questioned this and we 

* i 

1 

17 

explained to the company what could happen if we had 

1 

18 

agreed to this. 

•/ i 

19 

THE COURT: What did you tell the company? 

i 

' • ! 

** • ' 20 

THE WITENSS: We told them that tire employees'" 

It • «* | 

21 

have been building tires for years and run certain 

■ ! 

i 

i 

22 

machines and then other employees would come on and they 

< j 

23 

would get the '.east desirable machine. 

V , , 

. 

! 

24 

s %. ^ . 

What the company wanted to do at that time 


25 

is assign tire builders to certain machines and we disagreed 

* f 

. \ 

• ! 1 

|| 

4 
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with this. 



Hess~direct 

| 

4 


♦ 

129 


THE COURT: You said you asked questions. 
What questions did you ask that he couldn't answer, the 
then negotiator, or do your minutes show? 

Do you have any extra copies of these 

mfnutes? 


MR. TAYLOR: Yes, your Honor. 

THE COURT: Show them to Mr. Moss to make 

/ 

sure they are the same. The last trial I was conducting 
with all the best faith in the world, counsel handed me 
papers that were different from what his opponent had. 
That caused a certain amount of confusion before we got 
through. 

MR. TAYLOR: They are in order, your 

Honor. 

THE COURT: Thank you. 

Now you are looking at 31, right? 

MR. TAYLOR: Yes, he is, your Honor. 




r; 24 


-$r ■¥- & V- 
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rp4 Hess-direct 

or dry materials is a standard situation to the best of 
your experience? 

A Yes. 

* 

THE COURT: I didn't want to interrupt your 

program. 

MR. TAYLOR: I think there is a question on the 
floor, your Honor. I think, if I remember correctly, you 

asked the witness to the best of his recollection what 

• \ 

questions the local wanted to put to Clairmont at the 
meeting in Conshohocken. 

Q Mr. Hess, now that you refreshed your recol¬ 
lection, could you state essentially what the questions 
were tnat you wantedto discuss with Clairmont? 

A Now that I recollect, the 6-point program came 

✓ 

from Clairmont and when Mr. Conway called this follow-up 
meeting he kept talking about Clairmont presenting this 
6-point program all the way through. 

And we, the union committee, got together and 

decided since Mr. Clairmont wanted to present this 6- 

% 

point program, we felt he should be in on the meeting and 

discuss it with us and we recommended to the company that 

■» , •• . . . 

he hold another meeting with Mr. Clairmont present. 

Q Did that meeting come to pass? 

A Yes. 
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of you? 



What was the date of that meeting? 

That meeting came about on November 16, 1962. 

ft 

Do you have the minutes of that meeting in front 


A Yes. 

MR. TAYLOR: The witness is now referring to 

document 32-A, a meeting of November 16, 1962, at the company 
plant in Conshohocken. 

Q Could you tell us essentially what transpired 
at that meeting,.Mr. Hess? 

A Well, Clairmont came in and we talked about the 
program that lie had presented. He said he gave some 
thought to the program. 

Q Did Mr. Clairmont present a program that he 
wanted the union to accept and adopt now, right at that time? 

A Yes. 


Q What was the union's situation at that time? 


A At that time the company was laying off, they 
wore laying off a lot of men and they had a problem of 

l . m 

* % 

losing tire builders and they stated as tire builders go 
out the door you have to break in new tire builders and 

. *4. * 

that would create a problem. If they got any tire orders 
they wouldn't be able to bring their production up. 

0 At that moment of time was Local 227 operating 

-V- 
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are at. 


I lX7k 

He b s-direct 


140 


Q To the best of your knowledge, can you tell the 
Court what concessions or agreements, if any, the union 
came to with the company and approximately when? If you 
like, I will take them pointby point*. 

THE COURT: Why don't you do that.' 

Q Super seniority with respect to the tire building 


room. 




A All right. Super seniority in the tire building 
room we agreed to this,and I can't tell you exactly when 
but it was after these meetings. 

THE COURT: Was that agreement ever put < n t o 

e£ feet? 

THE WITNESS: s, it was. We had layoffs., 

aa a matter of fact, I was listed as a tire builder myself 
and I had 18-1/2 years ssniority, but I was not laid off 

'Vv . , 

due to the fact that I was a tire' builder. 

-»» " » >*• 

Q Did you make any accommodation or agree to anv 

• . r<* 1 

accommodation on the staggering of shifts of the maintenance 
employees? 

A No/ we didn't. 

Q Did you come to any agreement concerning the non¬ 
bargaining unit people being brought back into the bargain¬ 
ing unit? 
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- 118A 

• * * 

Hess-direct 


A No. 


Q Did you make any allowance or come to any agree¬ 
ment concerning off standard payment of 100 per cent? 

A No. 

0 Did you come to any agreement concerning the 
problem of outside contractors? 

A No. 

Q Mr. Hess, following the meetings that we have 
Just been discussing, could you tell us generally what events 
took place between this period and the tine when the 
negotiations for the new collective bargaining agreement in 

the spring of 1963 commenced? what was going on at the 
plant? 

A via were having a lot of layoffs. The company 
was reducing its force considerably. 

Q were the layoffs coming at random or going on a 
departmental basis? 

A They were coming plant-wide outside of tire 
building. 

Q This was a pretty general reduction? 

A I would say at first coming plant-wide and then 

• i * 

we had agreed to this super seniority for tire builders and 
it was plant-wide except for tire building. 

Q Do you remember having a meeting with Clairmont 

V 
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*pl5 Hass-direct 

as to the local and the people from the International? 

MR. TAYLORt We will have testimony on this 
shortly from the International itself, your Honor. 

Q Mr. Hess, in summary analysis the outline of the 
company's picture given to you at that time by Mr. Clairmont? 

A Lack of sales, lack of outlets. 

Q Could you tell us what he described as the 

condition of company sales and sales outlets in your own 
words, please? 

A The lack of sales, where he talked about losing 
the customer, Phillips 66. 

Q What was the effect of the loss of Phillips 66 
on the company? 


A That was Lee's biggest customer and the loss of 

that sales, they were pretty well hit, and also stated that 

» 

they have 45, I believe, branch stores. 

Q Yes. 

THE COURT: What? 

THE WITNESS: Branch stores, different branch 

. » , * * 

stores. 
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THE COURTt Do you know the date of the loss 


v .m 


of this customer? 

. ^. !'• w. - • . •' 

: * *». k A ■« i • • * .< 

Do you know whether this customer was lost 
before Clairmont took over or after he took over? 

THE WITNESS! No, I know Phillips gave the 
company, Lee.Tire, a notice, a five-year notice that they 
were pulling out and they kept cutting their order down. 
At the completion of five years they were finished. 

In the meantime Clairmont explained this, but the Lee 
Company, they veren't doing anything about going out 

looking for new sales or anything, they just let it 

• . • , , • /*. t ' 

ride and the} found themselves in a bind. 

THE COURT: I suppose someone else knows 

tohen ' - • 

W he th er that notice came from Phillips? 

0 To the best of your recollection, did the 

T » • • 

Phillips account close out at about this time? 


.. j ■ f* ■ 


A Yes. 

■ ' ■ v ’ ’ t- .. ■ 

Q Right at about this time. It was terminated 


and no longer in effect? 


A Right*. . _ . 

Q Did Hr.-Clairmont say that at this time that 
left the company only with its branch sales operations 
essentially? 

A Yes. - 

^ ^ ^ 
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2 

individually. 


3 

MR. MOSS: Z move to strike document 82A which is 


4 

a decision which Mr. Auerbach was just reading from, which 


5 

affirmed the decision and said that the board was entirely 


6 

correct in not going into the economic circumstances. 


7 

8 

THE COURT: Obviously the witness i^kot going to 
be asked about 82A and Z will reserve decision on that until 


9 

after Z have had a chance to read the document. 

• 

10 

MR. MOSS: Z might poiht out that page five of 


11 

that document, the court says, "Zt is well-established 


12 

that such economic evaluation is beyond the scope of 


13 

the unemployment compensation authorities.? 


14 

THE COURT: Z will read the whole document• 

I 

15 

MR. MOSS: Very well. 

1 

16 

BY MR. TAYZiQR: 

i 

17 

Q Mr. Hess, did there come a time when the company 

1 

18 

gave the local 227 what is known as a 60-day notice to re¬ 

I 

19 

open the collective bargaining agreement? 

1 

! 

20 

A Yes. 

/. j 

21 

Q Would you confirm that took place on or about 


22 

April 18, 1963? 

*' i 

i 

23 

A Yea. 

* l 

24 

Q Was it normal practice for the company to give such 

1 

25 

60 day notice to the union? 

» - 

• 

. I 

i 

» 1 


• • 
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2 

A NO. 


3 

r ' * * 

Q Could you explain that,please? 


4 

a THE COURTS Had they ever given such notice before 

' 

5 

6 

this? 

THE WITNESS: The company never sends us a notice. 

1 ! 

i 

7 

we usually send the company a notice that we would like to 


8 

t 

negotiate and amendment our agreement. 


9 

THE COUKTt This is the first time you got such 

*$•••>• • •• •• 


10 

a notice? 


11 

T ffi WITNESS: That is the first time I received a 

! 

12 

i . » 

4- 

♦ 

14 

notice. 

i 

Q Did you in turn give the company a similar 60 day 

•1 

| 

notice? 

1 

1 

\ 

15 

A Yes, I believe on April 29th we sent the company 

' 

16 

a letter stating that we would like to reopen to amend^M^ 


17 

18 

our agreement. 

had 

THE COURT: TheyA,aIready seed you one? 


19 

THE WITNESS: On April 18, I believe. 

• 

20 

THE COURT: Why did you have to send them one? 

» 

21 

THE WITNESS: We want to send our notice in that we 

| 

22 

would like to reopen to amend. 


23 

THE COURT: I am curious as to why £hat was necessary 

... 

• ! 

1 

~ ' 24 

i 

Didn't their notice have that effect? 

i 

. 

» 25 

J 

THE WITNESS: Yes, it was. 

m ‘ t * % • ’ * 

j 

> > 

t 

. 
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Hess - direct 


Tea. 


THE COURT: Benefits under what? 

MR. TAYI&R: Under the welfare agreement. 

Q It is a fact, as we have already testified to, 
sc the Court will understand, the welfare agreement did not 
by its terms terminate until two or three years after that? 

t 

A Yes. 

Q Mas there any change from the time of the beginning 

negotia tions 

of the iiujjjnl is I U.IH1 in the spring of 1963 and the time when 
the work stoppage occurred in the company's position, basic 
position negotiating for a new contract? 


Q What, in your own words, would you say the company's 

on 

changing position was, if any, fix any of these terms that 
you just discussed? 


17 

18 

19 

20 
21 
22 

23 

24 

25 


A Z don't follow your question. 

MR. MOSS: He just testified there wasn't any 

change. 

THE COURT: There was no basic change. 

Q Did the union make any offers or concessions to 
the best of your recollection with regard to the package 
requested by the company, or any part of it? Make any offers? 
A HO. 

Q The union's position remained steady and firm from 
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1 

*-7* 

** * Bess - direct 

*. *.> 


2 

the outset through to the work stoppage? 


3 

> 

A Yes* We made a concession when we wanted to con¬ 


4 

tinue on ♦•With the 1961 agreement* 

; ; 

1 

I 

1 

» 

• 5 

Q What do you mean by that? =» 

j 

6 

A Well, we offered to continue working under the 


7 

8 

V. Yi 

1961 agreement; offered tojcoll back on that agreement. 

* f ■ » *•> flW .*&' 

y 

Q Do you mean to tell us that the union offered to 


9 

extend the then existing agreement which was dated in 1961, 


10 

expiring in 1963? 


11 

A Yes* 


12 

0 Or do you mean that you were willing to give up 


13 

| 

something that you had obtained in that contract? 


'' * 14 

A No. We were willing to continue working with the 

i 

15 

1961 agreement* 

I 

i 

* 

16 

Q ^ that the union made no further demands on the 

! 

I 

17 

company at this time beyond the terms and conditions in the 


18 

then existing contract? 1 ^'*' > 

. 1 

t 

19 

A That's right* 

• i 

20 

< 

Q Did the union offer any form of relief to the 

! 

i 

21 

company or suggest any plan.tothe company at this time as to 

• i 

I 

22 

t 

what it might do with its problems? 

i 

1 

23 

« 

A X don't recall* 

1 

24 

0 Did the union offer to the best of your recollec¬ 


25 

t 

i 

tion, to extend the then working agreement for one year. 

i 

i 

♦ 

/ 
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•<* 170 

AFTERNOON SESSION 
2:20 p.m. 

CHARLES T. HESS , JR. resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. TAYLORs 

MR. TAYLORi I believe, your Honor, at the 
recess we were trying to reconstruct, if I recall, 
the most recent question or series of questions asked 
this particular witness* 

THE COURTs Why don't you just go on* 

<i Mr. Hess, we were asking you Athe 
recess, we were discussing the relative positions, 
bargaining positions or statements of the parties just 
prior to the work stoppage in July 1963 and I asked you 
if there were any changes or what position the union had 
taken in its bargaining position at this time or at 
about this time? 

• J'\ ]' * * 

A At one of our meetings in July, the federal 
mediator suggested if we had binding arbitration and 

• V* • 

« 

the union had agreed to this, but the company had refused. 

fr*. 

Then we agreed to extend our present 

orcier 

at least for a year in os6s to g've the company 
the chance to take a survey of their costs and so forth 
and see what they could come up with* 

t ' • \ 
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Q By the present agreement you mean the 

collective bargaining agreement in force from July 
1, 1961 to June 30, 1963? 

A Right. 


You were talking about an offer to extend for 


one year? 


A Right. 

Q The exact contract with no changes? 

A with no changes, right. 

2 What did the company say with respect to that? 

A They would gcjback to their board of directors. 

They would try to get permission from their board of 
directors and then they would get back with us. They 
never did get back with us until July 16. 

Q What happened on July 16? 

A On July 16, 1963 they told us, we wanted to 

continue working we would have to work under their 
terms and conditions as of July 18, 1963. 

Q What were their terms and conditions? 

• i 

A Their terms and conditions were a 20 per cent 
wage cut, re-evaluation of jobs. 

THE COURTi Re-evaluation of jobs, was this to 
be done by this outfit? 

THE WITNESSt Re-evaluation of jobs by 
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Q Did the union thereupon go on a strike with 
the posting of^hese rules? 

A After we had the meeting on July 16, the 
committee went back to the union hall and we discussed it 

4 U' • , .. * ‘ 

and I made several calls to our personnel director, Mr. 
Joe Conway, and asked him if we could continue on a 
day-to-day basis or continue on until we had come to 
some type of settlement and they had refused. 

G That is continue under the existing Contract 
on a day-to-day basis while negotiations continued? 

A Right. They refused. 


that time? 


company? 


Did negotiations continue on for a period after 


Yes, they did. 

Did they continue on a regular basis? 


Yes. 


Was there any change in the position of the 


No, no. 

Did you receive a letter from the company — 


THE COURT t what did you do in these 


negotiations? 


THE WITNESS! Pardon me? 


THE COURTi What happened in these negotiations 

C^Cr- ^ 
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THE COORTt So this was a year after the 

t. 

strike had been called? 

THE WITNESS! it was in *64. I can't tell 

** » 

you exactly whatmonth in '64. 

THE COURT! Did you have any six-hour meetings 
or anything over a two-hour meeting in the early part of 
these negotiations? 

THE WITNESS! No«not4hat I can recall. 
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A Right. 


Q Whet was the purpose of the union offer? 

A well, we were not working and we more or less 
warg$d to get as many of our people as we could possibly 
getin there to work rather than see outsiders go in. 

Q That work had to be done even if it wasn't in 
manufacturing order? 

A iferr 

t 

Q qMt. Hess, have you since been engaged by the 
Goodyear Tire & Rubber Company? 

A Yes. 

Q When were you engaged by them? 

A August 11 of 1965. 

Q Have you since gone back to work in their plant 
in Conshohocken? 


A Yes. 

Q That is the same plant as the plant in question? 
A Yes. 

Q What was the condition of the plant? 

A The same as when we left it."' 


Q The same condition at that date as the date 
when you had last left it? 

A Yes. 


Q You last left it in July, 1963? 
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A YU. 

Q Mr.- Hess, did you have enhance to observe any 
of the equipment and machinery in the plant when you came, 
back under Goodyear? 

A Yes. 

Q Can you describe the similarity or lack of 

similarity of the equipment or machinery in the plant at 
that date? 

A it was the same machtoery in there as when we 

left. 

Q To all intents and purposes the same plant? 

A Yes. 

THE COURT: The same condition, I. think you told 

me? 

THE WITNESS: Yes. 

MR. TAYLOR: We have no further questions at 
this time, your Honor. 

THE COURT: Are you prepared to proceed or do 

you want a couple of minutes to organize yourself? 

% 

MR. MOSS: I would like a few minutes to get 

organized. 

the COURT: All right, take five minutes. Let 
me know when you are ready. 

(Recess.) 

* 0 ^. 
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BY MR. MOSS: 

Q Mr. Hess, there wasn't anything improper or not 
in accordance with the terms of the welfare agreement in 
your receiving a notice that it was to be reopened on May 1, 
1964, was there? 

A It was just odd that the company had sent us a 
notice. 

r. 

Q This provision for reopening in May, 1964, had 
been negotiated by the union in the summer of 1961, had it 
not? 


A Yes. 

Q That was before Mr. Clairmont had anything to 
do with the company as far as you know, was it not? 

A Yes. 

Q And the contract provided, did it not, that if 
you and the company did not agree on any changes in the 
welfare agreement within 60 days after the reopened date 
that either party could give notice of termination, isn't 
'ttlat right? 

A Yes. . 

#; r* 

Q You had a right to reopen the contract on May 
1 — the welfare agreement on May 1, 1964, if you wanted to 

4 • " * • 

also, did you not? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.V: CO 7-4&40 



188 



I 134A 


*plO Hess-cross ' 

A Yea. 

Q If you wanted changes which the company would 
not agree to, you had a right within 60 days to give notice 
of its termination? 

A Right. 

Q All of that had been agreed to in 1961? 

A Yea. 

Q - I believe you testified on your direct examina¬ 
tion that you had taken an active part in the union negotia¬ 
tions with management ever since approximately 1948? 

A Yes, in one way or another as a committee man. 

Q You testified yesterday you became a chief 

«*••*'* -*■**•• «.<•* VM*. v 

committee man in 1948£ } . - •* 

* > 

A Around 1948, approximately. 

Q What is a chief committee man? 

A The chief committee man is a division chairman. 

He is more or less a chief steward over a certain division. 

He would be involved in negotiations for that 
division and he would also be a member of the negotiating 
committee. 

<■* 

Q What do you mean by a division? 

A The tire room would be one division; and we 

might have the inspection room and curing room, they would 
be connected as another division; and you might have the 

• ^ ^ .. ' 
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w ‘A 


Was Walter Tarbutton one of tho8e members? 


Yea. 


Each year? 


Yea. 


THE COURT: What was that 4 last question? 

MR* MOSS: . Each year was Walter Tarbutton a mem¬ 
ber, each year in 1961 and 1963. 

% 

Q la that right? 

A In 1963 he was on the committee. I can't recall 
whether he was on the committee in 1961 or not. 

.Q Now, you testified that prior to 1963 there never 
had never been a strike? 

A Yea. 

0 I believe you testified there had been no labor 
trouble at all? 

A Not that I can recall. 

t 

Q Wit-i the prior management? 

A Right. 

Q You testified, I believe, every year the Big Four 
set the pattern? 

A Yes. . ’* 

Q And that the company always gave you everything 

the Big Four got? 

A Yes; 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEV SQUARE. NEW YORK, N.V. CO 7-4SS0 








191 


-136A 

rpl3 Hess—cross 

q so what did you negotiate about? 

A * well, we would have maybe certain problems in 

our plant, which we had very few, we would automatically 

go in there and the company vould come along and give us 

what the Big Four have and the negotiations would be settled. 

would 

Q What jms» these problems be about? 

A It-could be a grievance procedure, maybe we 
wanted to change the grievance procedure. 

Q Am I correct what you negotiated about was 
making the Lee contract a letter contract for you than the 
contract the Big Four had? 

A I would say for our individual plant, yes. 

Q So that in your negotiations you got not only 

what the Big Four had gotten, you managed to get more? 

A No, I wouldn't say that. I would say maybe 
they had these items in these other plants. We would find 
out what they have and we would try and negotiate the same 
system. Now, when I say we got what the Big Four got, 
we are irtlUTirj TT lt wages “and fringe benefits. Then we 
might find out at a later date that they had a different 
grievance procedure than ours. * '** ~ 

we might discuss this with the company and 
even the company might agree that it would be a better 
•system for both of us if we got it, and that is more or 
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Q The biggest item in personnel costs, am I 
correct, is wages and fringe benefits? 

A Yes. 

Q You never negotiated with the former management 

of the company about them? 

A About wages? .- 

Q And fringe benefits? 

A Yes, it was — we considered it negotiations when 
we went in and discussed it with the company. 

Q You considered it to be a negotiation when the 
company cape up, as you testified they did, and said, "we 
will give you everything the Big Four got," and you said, 
"Okay, fine"? 

A we would go in and we would discuss it and we 
would be in there, I would say, maybe a week and we came 
out with everything. 

Q Talking about wages and fringe benefits, you 
never negotiated them, did you? 

A Actually we got what the Big Four got. 

THE COURT: That is what he means. 

Q Management never negotiated with you the major 
items of personnel costs vhich were wages and fringe bene** 
fits? 
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A 


Not that I can recall. 


Q 


Are you familiar with the Goodyear Company? 


A 


I am familiar with it # yes. 


Q 


With Goodrich? 


A 


Yes. 


Q 


And Firestone? 


A 


Yes. 




THE COURT: How did you get familiar with those 

companies? 





THE WITNESS: How did I get to be familiar? 

We had a 

Firestone and Goodrich plant and I talked with the 

presidents of their locals. 




THE COURT: Of their unions? 




THE WITNESS: Yes. 


Q 


Do you have a Goodrich plant in your area? 


A 


Yes. 


Q 


Aid a Firestone plant "In the area? 


A 


Yes. 


0 

*^fere those the only plants of Firestone and 

Goodrich 

to your knowledge? Tire plants of the whole can- 

pany? 

r 



- 


A 


No. 


0 


They have other plants? 

• 

A 


They have other plants. 

• 

Xr 
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A No, we had over time in the plant before 
Clairmont came in, yea. 

Q You suggested a few minutes ago that the layoffs 
might well have been due to lack of sales? 

A I would say prior to the time Clairmont came 
in, they were even recalling some of our employees back for 
susner help. 

Q But you can't say whether there was work to 
be done by these employees or whether they were laid 
off for lack of work? 

• ... * rV 

A No. 

THE COURTt The answer is no, you can't? 

THE WITNESS) I can't recall. 

Q You testified that when Nr. Clairmont became 

announced 

chairman in September that it was Ahhcgneed that he had 
fired Mr. dk liwitt s. Would you cbscribe that announcement 
for me, please. Where did you get that announcement? 

A Well, that was the saying in the Conshohocken 

plant and around that area that we knew Chirmont was 
moving in and we figured he was getting rid of the 
Gactualtes- and this is probably the way. 

Q So there was no announcement that Clakmont 

&»Hl'uU)rtcL 

had fired Qastmeitm. That was the talk in the Conshohocken 

% 

community, is that right? 
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Then there was a followup meeting back in our 
plant in Conshohocken pertaining to that same thing. 

Q At that meeting in Akron, didn't Mr. Clairmont 
toll you, whether you believed it or not, that he needed 
your cooperation for the purpose of keeping the plant 
going and that he was not a liquidator? 

A Yes, he did. He also did this to the 
other plants. 

Q Did you make any suggestions at that meeting 
about how the company might overcome its problems? 

A At that meeting in Akron? 

Q Yes. 

A I believe we had an afternoon meeting, I am 

not quite sure, and we discussed several problems in 
the plant and we discussed probably what the company 
should dd-'in order to improve the plant, yes. 

Q Did you make any suggestions I asked you? 

A I believe we talked about the pressure that 

was being put on the tire builders as far as the industrial 
engineers coming up and checking on the moves and different 
things. I forget all we discussed, but there were 
discussions. 


Q What kind of pressure was being put on the 
tire builders by the supervisors coming out? 
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MR. AUERBACRt He eaid engineers. 


Engineers, okay? 


Pardon? 


W*** wa8 this pressure that was going on that 


you objected to? 


It wasn't ne, myself. Different chief 


committeemen had brought up different complaints about 


their particular division which was discussed on both 


sides. That was just about it. 


Were you in agreement with the fact that 


the company was in trouble? 


At that parti alar time? 


Yes, in October 1962. 


I couldn't believe it, no. I couldn't 


agree because working for this company as long as I 


have, I couldn't picture them in trouble at that time. 


You heard your counsel here yesterday state 


that * the time there was no possible alternative to 


putting six million dollars or something like that of new 

.. Inundating • because 

capital into the company or Mfn ir iliiMunj it hirrtnisi 


its position otherwise was hopeless. Did you hear your 


counsel state that yesterday? 


MR. AUERBACHi I don't recall, before the 


witness answers, Idon't recall that I mentioned any 
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1. 

* .. 2 

>!? • j 

of business unless someone Invested a substantial 

v- * 

3 

. - t0°v5 

amount of money, whether it *as $6 million or not. 


• 

5 

A i agrefthat the company had to spend money 

• 

V/ ’ 

6 

7 

to improve the plant. Otherwise they would go out 

of business. 

*• ' | 

• 

8 

9 

10 

• ^ jf«... 

MR. AUERBACHs Excuse me, your Honor, ipse 

wants to quote me, I think he should quote me correctly. 

» - > 

I said that it called for a large infusion 

of capital along with a development of sales. You 

✓ 

11 

can't take one without the other. 

’ 

12 



• 

THE COURTS But you did say, as I recollect 

' 

13 


14 

it, that a prudent businessman would not put^ln that 
infusion because there was no guarantee or even 


15 

16 

probability that the sales would result. 

1 

i 

\ 


MR. AUERBACH: That is correct. 

i 

17 


| 


Q You considered this to be a viable economic 

i 

18 

proposition in 1962, the fall of 1962, didn't you. Mr. 

■ ! 

| 

19 

- ■ - M. S 


» , . 

Hess? y.- 

• 

20 

- V, ■ • 

1 

• 


A Yes, sir. •• 

; 

1 

21 


: 

•? 

Q Am I correct that you also felt that the 

1 

! 

. 22 


• 

1 

business was in such a state that it could continue to 

’ 1 

23 

<• 



24 

operate profitably if you just stuck with the provisions 

• . * . •• , .. . ‘ fc .. . 

of the 1961 contract? 9 

! 

25 

1 

i 

A Yes. 

., 


• 

> 

. ‘ . - * \ 

• • • 


/ 

• » * . 4 * • 
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and we intend to have him testify to them* 

THE COURTS Z see. 

These other things that were mentioned, the 
closing of the tUbo business and the closing of the hard 
rubber business, it.must be a matter of record when that 
happened. When were those? 

MR. TAYLOR: Your Honor, the tube department 

. - '+• ■ 

was closed in April 1963 and the back mill or hard 
rubber department was closed in May 1963. 

Later in time than the witness testified. He 
said late '62 or early '63 and the record shows very 
clearly and Mr. Heinrich agreed a moment ago. ' 


4-Kosd. 


dates. 


THE COURTS There is no dispute? 

MR. TAYL$Rs There is no dispute on 


Mr. Hess, you testified this morning that you 




knew that the company had lost the Phillips account. 
Would you tell us how much of the company's business, if 

you know, tire business was represented by the Phillips 

% 

account? 

A A good percentage of it. I didn't know 
this until I believe it was the October 31 meeting 
when he brought this out in Akron, Ohio, with the 
international officer present and so forth that they 
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lost Phillips business. 


THE COURTt That is the first you heard of 


THE WITNESS* Yes. I heard that 
they were losing, Phillips business was going down in the 
plant, but I didn't know they lost it altogether. 

Q Did you know that back in 1957 the Phillips 
Company had announced to the company that they were 
going to £hase out all of their business with Lee9 
A Not until Clairmont told us that at the 
meeting in October. 

Q Did you notice any drop in the number of 
tires and so forth which were made and dispatched to 
Phillips? 

A Yes, there was a drop, but I believe we had 
replacement tires which we were making at the 
time. We practically didn't notice it. We noticed 
a drop for Phillips, but we had other replacement 
tires we were making. 

% 

THE COURT* Did Phillips tires go outunder 
the Phillips trademark or Lee trademark? 

MR. HEINRICH* Phillips. They put it 
under the name of Phillips 66 brand. 

THE WITNESS t We made other tires at the plant 
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2 

also, replacement tires. 


3 

% V * 

Q what kind of tires did you specialize in 

1 

4 

let’s say prior to or in the late ’50s? Four-ply 

1 

! 

I 

5 

tires? 

I 

1 

s • J 

1 

6 

A In the late ’50s? 

1 

I 

7 

Q Yes. 

1 

1 

8 

A Yes, sir. 


9 

Q Was there a time when the tire market 


10 

became considerably more partial to two-ply replacement 


11 

tires? 


12 

• | 

A Yes, sir. 


1 . 

*4 

* 


1 13 

Q When did that development in the tire market 

i 

14 

come? 

• ) 

15 

A I can’t recall, but I remember it. I 

i 

16 

can’t recall when it came about. 


17 

THE COURTt A replacement tire, I assume, is 


18 

* tire you sell not to the automobile manufacturer. 


19 

but to the customer when his original tire wears out, is 

j 

i 


-fire 

i 

j 

20 

that what a replacementis? 

i 

i 

21 

MR. TAYLORi Yes. 

i 

: 

22 

0 Lee’s business was replacement tires, was it 

i 

i 

| 

• 

23 

not? 

• ’ - * t 

t 

! 

24 

- • 

A Replacement tires, right. 

i 

i 

|r 

25 

Q They o 4a’have any contracts that you 

• . ♦ . % 

i 

i 

i 

i 

V 

•* 

• • «. . ’ * : 
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2 

Q 

Did you ask any substantial questions about 

1 

1 


3 

what he waa telling you? 

1 

: 


4 

A 

Repeat the question? 

l 


5 

0 

Did you ask any questions about the information 

1 

! 


6 

that he was giving you? 

■ • ' 

' 

i 

1 


7 

A 

No. 

i 

1 


8 

• * 


1 

! 


9 

Q 

Is it your testimony that all of this bad 

i 

f 


news was 

absolutely out of the blue for you and the 

i 

1 


10 






international union? 



11 


6 « 

i ■>,?, 




A 

No, we sort of expected it after reading 



12 





• 

those books and from what we had heard about Clairmont. 


i 

13 



i 


Q 

As far as your knowledge of the company was 



14 


• 




concerned 

» you had no idea of the existence of the 



15 


• - ' ‘ ’• 

i 

1 



situation which he was putting to you? 

! 

1 


16 


■ _ • 




A 

NO. 



17 


• •*- 




Q 

NO? 



18 


- ■ 




A 

No. Not that I can recall. 

l 


19 


" v, • * . \ - 

! 



Q 

Is it safe to say that your personal reaction 

j 


W^m 

• 





was that 

you didn't believe him? 



21 

_ . • 

% 

; 



A 

Yes, sir. 

• 


22 


• « ' 




Q 

Whet was the genesis — who called the second 

i 

V 

23 


• 4(» • * 

. ( **» 

i 

> 


meeting in November? 



24 






A 

The second meeting in November I believe was 

; 


25 


* ** * 

» 

* . - 


called by 

the international president George Burdon. 

1 

• 

i 

i 

J 


• 

«• * , • . 
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THE COURT: That is the one that Clairmont 


didn't come to? 


THE WITNESS: He did attend the second 

meeting in Akron, 

THE COURT: The second meeting in November. 

MR. MOSS: I am talking about the second 

{ • t . 

meeting which was the first meeting in November. 

A The first meeting in November, yes, that was 
a followup meeting of the meeting in October. 

THE COURT: Now that you are clear as to 

what we are talking about it, who called it? 


THE WITNESS: 


Mr. Conway called that 


meeting. Mr. Joseph Conway. 

Q Am I correct that at that meeting the company 
went into details with you about what you call the six 
point program that Mr. Clairmont had indicated might be 
necessary? 

A This was a followup meeting on the six point 
program which he spoke about in Akron, yes. 


-jf- 
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We are talking about the plant at the moment 


in 1962? 


A Yes, this is in 1962. 

Q Before we go back to what you testified 
about Mrv.Conway/ 1 had understood your testimony to be 
that prior to Mr. Clairmont's coming around, you never 
had any problems with the management? 


them. 


A We had grievances and we sat down and settled 


As a matter of fact, I can count arbitration 


cases we had with that company. i believe I wouldn't 
be lying if I said we had over five arbitrations with 
the company from the time the union came in up until 
Clairmont's time. We settled our problems without going 
to arbitration. 

Q Tell me about any of the problems that you had 

i* 

with the prior management which dealt with problems of 

. t j 

the company's losing money and needing relief under the 
collective bargaining agreement, the working agreement; 

' • i ' • ■ i } 

tell me about them. 

• 4 ’ 

A I don't know of any problems. 

_ 

Q You don't know of any, so upthe time that 


Mr. Clairmont was around, you never had any problems of 
that sort with the company, right? 
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A When Mr. Clairmont came around, it seemed the 


3 

/. 4 

roof fell in. I don't know what happened. 

1 

1 

- ■• . 

-.1. .• . 

Vl' ‘ 5 

Q Now, tell me about Mr. Conway. What kind 

1 

| 

6 

of question was it at that meeting which you say indicated 

1 

1 

c 

7 

that Mr. Conway had no authority to discuss this six-point 

i 

8 

program with you? 


9 

A Z wouldn't say he had no authority. Mr. 


10 

Conway was told what to do by Claixmont. Thi<* came out 


t. • * .v 

11 

in Mr. Conway's own mouth. He would come in and 


12 

state, this is what I have to do and so forth and so on. 


. 1 

* 

13 

We, as the union, didn't like this. We 

...... 

•t 

14 

thought if Clairmont had so much to say and he told Mr. 


15 

Conway to do this that he should automatically be in here 


16 

with Mr. Conway and explain it. 


17 

If we would come back and give Mr. Conway 


18 

any response, he couldn't give us a yes or no on it. 


19 

He would have to get back with Clairmont or his committee 


20 

and then let us know at a later date. 

i 

21 

Q Your minutes of that meeting of November 13 

% 

1 

22 

indicate that you didn't give anybody any response. 

. | 

23 

A No, we didn't. We stated at that time that 

| 

j 

24 

we would like to have another meeting with Mr. Clairmont 

’ i 

: 25 

in on it. 

■ 

i 


Q You read over the minutes of that meeting this 

| 

1 

* 1 

\L VL • ' A£_ 
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statement, what Is your present recollection of yo r 
then intention? 

THE WITNESS! No. 

THECOURT: Did you intend to change it? 

THE WITNESS! At that time? 

THE COURT! Yes. 

THE WITNESS! No, not at that time. 

Q Regardless of what Mr. Clairmont said to you in 
the meeting of November 16th or elsewhere, you had no 
intention of meeting any of his six point proposals at that 
time? 

A No, sir, not at. that time. We. fi gured we were 

- - -— 

being ^ut_in. tha. same fix as htimh s fi r ^ T 1 — ill the other outfi 


Q You also testified to your counsel' this morning -'*- 
that you had agreed to allow super seniority and then he 
asked you if there were any other concessions to requests 
made at these meetings and you said yes. 

It has developed now that your claim to have agree 
to super seniority came some time in the fall of 1963 
or the beginning of 1964, am I right? 

A No, this was prior to the work stoppage. 

Maybe I am confused — 

Q Super seniority? 

A No,this was prior to the work stoppage. This was 


¥• *- 
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had 95 per cent. It depends. 

Q So in your testimony the other day you did 
not intend to imply that this off standard problem, 
which existed at Conshohocken, was exclusive or 
uniqufe to the Conshohocken plant? 

^ It varies. It is not only for our plant, 
but different plants. 

Q The situation exists in most plants and they 
solve it in similar ways by a contract provision, right? 

A Right. 

Q On page 135 of the transcript of your 

testimony the other day, you were discussing the meetings 
with Mr. Clairmont in October of '62 and then October 31 
and then a meeting with Conway and somebody else without 
Clairmont on November 13 and then a meeting with Mr. 
Clairmont on November 17, *62. If I said '61, I meant 
'62, right? 

A Right. 

Q Your counsel asked you if it wasn't true that 

% 

you had a working agreement, a collective bargaining 
agreement, which was in effect at that time and remained 
in full force and effect until the next June, June 30, 

'63, right? 

A Right. 
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C Now, isn't it a fact that the reason that you 

! 

3 

! 

were meeting with Clairmont and other people in October 

! 

4 

j 

and November of 1962 was because those were negotiations 

i 

) 

5 

which the company had entered into with theunion with 

> 

6 

respect to welfare agreement and that the company at 

j 

i 

7 

8 

9 

^hat time was ;not making any demands on you to negotiate 

i 

the working agreement? 

i 

A I disagree. At those meetings we di ssed 

! 

! 

10 

11 

the six-point program that Clairmont had brought up 

Q But the purpose of those meetings and 

. 

« 

1 

i 

12 

purpose of the meetings you had with the company from 

1 

i 

i 

. 

14 

15 

sometime in June or July of 1962 were really revolving 

around whether or not there was going to be any amendment 

to the funding provision of the 1961 welfare agreement. 

j 

l 

■ 

1 

16 

isn't that right? 

f 

** .17 

A No. lie did discuss thepension and the **’'" 

i 

18 

funding, but that was about it. 

i 

19 

• 

i 

20 

Q The results of all those meetings was an 

? v - 

i 

21 

amendment to the welfare agreement, which was signed 

% 

j 

i 

22 

on December 17, 1962, am I right, and which is an .exhibit 

! 

" 23 

in evidence? * Isn’t that right, Mr. Hess? 


t 

A I don't know. I can't recall. I mean if 


24 



» 

25 

I could see it, maybe I could tell you. 

if 

i 

Q Mr. Hess, I show you what has been received 

l 

• 

< 
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1 

2 

MR. MOSS: It is, your Honor. 

1 

3 

THE COURT: I gather your counsel says that it 

1 

4 

is not a void agreement. .»- 

' 

> 

5 

MR. TAYLOR: It is a valid agreement. It was 


6 

subsequently signed In one fashion or another. 


7 

THE COURT: That is beside the point. It is 

i 

8 

interesting, but it is beside the point. All he is trying 

i 

9 

to do is refresh his recollection and because he asks you 

1 

10 

it doesn't have to refresh your recollection. You can say, 

i 

i 

11 

"No, it doesrft refresh ray recollection.” 

i 

♦ 

12 

MR. TAYLOR: i believe it would be appropriate 

1 

13 

to restate the question in simple form. The witness may 

: 

14 

be confused. 

i 

i 

15 

Q Mr. Hess, looking at this agreement which was 

i 

16 

signed on December 17, I would like to know if that refreshes 

t 

17 

your recollection that the negotiations that you have been 

; 

18 

talking about, the mQ§tings that you had, with the various 

1 

19 

company officials and with Mr. Clairmont beginning in 

1 

20 

the summer of 1962 and going through October of 1962 — 

i 

21 

two meetings in November of 1962 and this agreement, were 

•a*..— — 

| 

22 

about changes in'the welfare agreement and not an attempt to 

f j 

23 

renegotiate at that time the working agreement? 

J 

24 

A we have discussed the welfare agreement but we 


25 

also discussed the working agreement. 

> 

• 

| 

1 
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Q It is your contention that at that time Mr. 
Clainnont and other people in the company were actively 

seeking an immediate change in the working agreement? 

v 

A The 6-point program that he presented to us. 

Q They wanted that to bo dene immediately, right? 

A Yes, they were asking for relief. They needed 
that relief, they claimed. 

Q You weren't giving it? 

.«'■ MR. TAYLOR: The witness testified to what the 

union did in regard to the 6-point program, your Honor. 

THE COURT: There is no objection to asking it 
again on cross-examination. 

A I believe prior to the deadline we did agree 
to the reevaluation thatthe company requested of us; we 
agreed to this provided wo had a third party. If we had 
a problem we could go to a third party. 

Now, the company negotiating committee stated — 
as a matter of fact, we agreed to two things: vacations 

plus the reevaluation of jobs, and we presented it to the 

< % 

company• 

They stated they would take it back to their 
board and give us an answer. They came back and turned 
us down because we asked for the thJ*»d party; 

Q Mr. Hess, I don't want to cut you off, but I " 
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2 

am trying to go through this chronologically. 


3 


In the fall of 1962 Mr. Clairmont put before you 


4 

a 6-point program on which he said he needed relief, right? 


5 

A 

Right. ! 

* 

6 

Q 

And you weren't giving it at that time? 


7 

A 

Not at that time. 


8 

Q 

In your testimony the other day you also talked 


9 

about ':he 

fact that you were aware that the company lost 


10 

the Phillips account? 


11 

A 

Yes, sir. 

• 

12 

Q 

You then testified that you learned that the 

1 

1 

13 

company had been given a five-year notice by Phillips they 


14 

were going to move their business elsewhere. 


15 


Can you tell me when you first got that news? 


16 

A 

Yes. This is at the meeting Clairmont called 


17 

with the 

International I believe in Akron, Ohio. That 


18 

is the first I heard this. 


19 

Q 

Do you mean October 31 or April 16,196i, meet- 


20 

ing? 



21 

A 

The first meeting in October. 


22 

Q 

In October? 


23 

A 

Yes. 


24 

. % * 

THE COURT: October, 1962? 


25 


'V 

THE WITNESS: Yes. I am sorry. Judge, if I 

\ 
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can't hear, but this left ear of mine is a little ~ 

THE COURT: I will try to talk louder. 

THE WITNESS: Right. 

Q This was in 1962, right? 

A Right. 

Q And you learned then that they had been given a 
live-year notice. Do you know when this five-year notice had 
been given? 

* 

.K 

A No, I can't recall. It was probably stated,but 
I can't recall. 

THE COURT: You probably knew then, but you don't 
remember now, is that what you are saying? 

THE WITNES£>? Yes. 

Q would it refresh your recollection if i told you 
that that notice was given in 1958 or 1957? 

A it might have been. 

MR. MOSS: It is 1957. 

A it might have been, because Clairmont stated that 
the five years was up I believe when we had that meeting in 
Akron. 

THE COURT: Didn't you know that before? You must 
have seen the number of Phillips tires diminishing? 

THE WITNESS: Yes, we did, but we had other 

replacement tires. We were really going strong at the time 

\ 
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Clairmont came in. It started dwindling down. Phillips 
were going down prior. 

Q You also testified that the company had done 
nothing about the loss of the Phillips business. Did you 
mean that Mr. Clairmont told you that or that was your 
observation that up to the time you learned this the company 
had done nothing about it? 

A Mr. Clairmont brought this out to the Inter¬ 
national End both committees. 

Q So am I correct he was^suggesting that prior 
management had done nothing about it, is that right? 

A Yes, sir. He stated they needed new leader¬ 
ship as far as management is concerned. 

Q Your testimony that you gave the other day was 
not intended to imply that Mr. Clairmont was doing nothing 
about it? 

A - Clairmont himself wasn't doing anything about 
it, but in my opinion — 

Q He said he was trying to do something about it, . 
didn't he? 

A Yes. This is why he subcontracted our tires 
out to other customers, I guess. 

Q He didn't subcontract your tires out until you 


struckthe plant, ‘did he? 

V )L 


.>4 Xr 
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1 

1 

2 

as the person they would be glad to have make the study 

1 

1 

3 

\ 

which the company and the union wanted? 

j 

4 

A I can’t recall. I don’t know if Clairraont 

» 

5 

made the recommendation and the International went along 

i 

6 

with it or what. 


7 

But I know this same firm is the same firm that 

| 

\ 

8 

took the surveys at Atlas Plywood. 

I 

9 

Q The answer to my question is you don’t know 

i 

10 

whether the Strong-Narovec Company was recommended to 

i 

• 

11 

Clairmont by the International Union? 


12 

. ; 

A i can't recalftV • 

* 

13 

Q Do you recall at that meeting Clairmont said 

i 

14 

that he really needed a survey of marketing, an analysis of 

i 

15 

prices at which they would be sole to sell so they could 

i 

16 

keep on doing business? 

i 

17 

A Probably. 


18 

Q Do you recall that President Burdon said they 

i 

19 

weren't going along with any marketing survey of what the 

. * 

20 

company'aprice should be? 


21 

A I can't recall. I know President Burdon said 

i 

22 

they would go along with anything that pertains to 


23 

production in the plant. 


24 

Q Do you recall that President Burdon said that 


25 

they wererft interested in anything except the cost in the 

j. 


^ df 66 X- 
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fifteen minutes, you pick a convenient time. 

Q The other day I believe you testified, Mr. Hess, 
that you were familiar with the contents of the Strong- 
tiarovec report before or after the time that you were in 
negotiations with the company? 

A I believe I stated I went through it,' I glanced 
through it. I couldn't remember if I had a copy or not, 
but, to be frank with you, if I read it I wouldn't have 
understood it. And, more or less, I had a field representa¬ 
tive from the International who handled that part of it. 

‘SaboX * 

0 Mr. SeboT 

So$oo\ 

A Mr. Mike fTshn. yes. 

Q It is your testimony that you didn't understand 
the Strong-Narovec report? 

A I probably wouldn't have. 

THE COURT: The testimony is he probably wouldn't 

have. 

Q But I thought you read it? 

A I probably glanced through it. 

THE COURT: I read a lot of things I don't 
understand, including some briefs. 

Q If you had read that the per man hour cost of 
hourly wages and fringe benefits and per pound costs 
reported by the company in 1958 to be $3J68 a:id in 1903 
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were reported to be $3,923, you would have understood that 

'•* *. » •*?. 

the cost per man hour had gone up, wouldn'tyou? 

MR. AUERBACH: Objection, we don't contest the 
report. I think I stated that before. There is no 
disagreement insofar as that report. 

THE COURT: You don't disagree with it, although 
you don't understand it? 


THE WITNESS: I had guidance from the Internation 
al Union. There was no disagreement as far as the 
International is concerned. 

THE COURT: The International told you that was 
a proper report and you accepted that, is that what I 
understand you are saying? 

THE WITNESS: Yes. 

Q You told us also that at the meeting of April 
16, I believe that the International asked the company ' 
representatives -if the company got back on their feet 

i. • ** 

would they go back and give the employees back the pension 
rights which they were wanting to lessen? 

A Yes. 

Q You testified that the company didn't give you 
any response? 

A no response, that is right. 

Q Isn't it a fact Mr. Clairmont said when the 
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company got.back on ita feat they would, of course , return 
to the benefits that they were asking you temporarily to 
give up but the company simply couldn't afford them now 
until it was in a profitable position? 

A No. I remember him asking that question and 
there was no response at all from Mr. Clalrmont. 

THE COURT: Do the minutes of this meeting show 
anything about that? ~.,w' 

MRi MOSS: No, sir. " hw 

** cf x 

Q Mr. Hess, the company first gave its notification 
that it wished to make new proposals aboutthe working agree¬ 
ment i believe some time in April and you gave a similar 
notice that you wanted to give some ten days later? 

A I believe it was April 18 the company notified 
us in writing that they wanted to terminate our present 
agreement, yes. And I believe it was on April 29 we 
stnt a letter to the company stating that we would like to 
reopen and amend our 1961 agrement. 

Q When was it with respect to your letter that you 

% 

would like to reopen and amend the agreement that you began 
to formulate the union's proposals to amend the agreement? 

A It didn't take long, because as far as the 
industry was concerned, they had finished negotiating and 
the pattern was set. All we did was take the wage increase 
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ana fringe benefits and put them on paper and they were our 

"'*• -« .x~.x 

proposals to the company. 

Q When did the negotiations begin? 

A When did they begin? 

Q Yes. 

s» • 

A I would say some time in May. 

MR. MOSS: Your Honor, in the pretrial order the 
parties stipulated in paragraph 10 of Roman Numeral I — 

THE COURT: What page? 

MR. MOSS: Page 10. That the -first negotiating 
session between the company and the union as to terms upon 
which either was willing to enter into a new collective 
bargaining agreement effective upon the expiration of the 
original agreement took place on May 29, 1963. 

And thereafter the company and union held negotiat¬ 
ing sessions with respect to the new working agreement on 
May 29, 31 and June 7, 10, 11 and 14, and no agreement was 

reached on any of the substantial points of disagreement. 

* 

Q Mr. Hess, the other day in your testimony, on 
page 167 of the transcript, you were asked, "Was there any 
change from the time of the beginning of the negotiations 

in the spring of 1963 and the time when the work stoppage 

• • • « w 

occurred in the company's position, basic position, negotiatin 

for a new ©ntract?" And you answered, "No." 
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. I 

Am I not correct that the proposal which the 
company made to you in the first negotiating session was i 

a 25 per cent wage decrease? 

A Yes. 

Q Isn't it true that before the work stoppage 
occurred the company had at least reduced that to 20 per 
cent? 

A Yes. 

0 That had been a major change? 

i 

A We were working on a day-to-day basis after June 
30, yes, sir. 

Q So your testimony then the other day was in- 

* 

correct? ' »-— 

A we also — 7 

Q I just asked you whether your testimony the other 
day was incorrect? 

i 

THE COURT: He doesn't say that was a major 

change. 

• • • v 

Q You didn't consider a 5 per cent drop in the I 

wage decrease a major change? 

1 

A No, I didn't. 

Q You also testified the other day that the company 
at all times demanded a job evaluation program which was 

l 

to be at the sole discretion of the company? 

^ : X- 
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Q The same industrial engineer shall be 
employed to establish all such disputed jobs during the 
term <f this agreement. The decision of this industrial 
engineer shall be final. The cost of employing this enginee: 
shall be borne equally by both the company and the union# 
is that right? 


A Right. 


Q It says the industrial engineer mentioned above 
will be selected byasking the American Arbitration Associa¬ 
tion to submit the names of five firms and the union and 
the company will ultimately strike out all names until 
only one remains. 

You just didn't like that — 

THE COURT: You rejected that? 

THE WITNESS: I objected to the part where it 

8ays "The decision of the industrial engineer shall be 
final.” It says here — it doesn't state here that 
we would have grif vance procedure or arbitration. It 

states that the American Arbitration Association shall 

« 

select five names to the company and the union to pick 
to take the study# but all we were asking for is if we 
disagreed that we would have the right to arbitrate this. 

Q You wanted to arbitrate it a special way under 
the union contract? 
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THE COURTt You wanted to arbitrate after 
the engineer that you had both selected made a decision, 
you wanted to be able to arbitrate that decision? 

THE WITNESS: If there was any protest, we 

felt we should have a right to arbitrate this. That is 

all we asked for there. 

Q Thera is no question about the fact that the 
company in this proposal had retreated from its position 

that it should have undisputed discretion to evaluate the 
jobs? 

A We weren't arguing that. We wanted them to 
have that right to evaluate the jobs, but if we thought 
it was not right or it was not done*in the proper way or 

if we felt that the industrial engineer was off, we 

felt that we should have the right to arbitrate it. 

Q You didn't think that the provision for the 
selection of a person who was going to decide finally 
would suit you, is that right? 

THE COURT: I take it, for my information, 

this section 10.02 refers to a section in the previous 
proposal by the company? 

MR. MOSS: i believe so, sir, yes. 

THE COURT: That proposal, I gather from 

your question, was that they should reclassify jobs at their 

^ ^ bC. 
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got a new agreement after June 30, yes. 

Q So you were not intending here to give the 
impression that prior to July 16 you had agreed that if 
the company would extend the old agreement for two years, 
that that would be satisfactory to you? 

A We agreed to let the company extend the 
agreement, all the agreements for one year. We had 
agreed to this with, the company to extend all agreements 
for one year and bring somebody in to check the costa 
and if the costs did go up for the company, we were willing 
to go along with them. 

Q That is an agreement which you — that is not 
an agreement with the company, that was an offer you made 
to the company, is that right? 

Yes, this was an offer we made. 

When did you make that? 

Prior to the work stoppage. 

Prior to July 16? 

Yes, as fur as I can remember it was prior 

% 

■ % 

Do you have any minutes which show that 

Pardon me? 

Do you have any minutes that show that offer? 


A 

Q 

A 

Q 

A 

thereto. 

Q 

offer? 

A 

Q 
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A I don't know. Ican't recall. I didn't 90 
through them. 

Q You are suggesting that you made it to go 
for a year at which time the company could call in some 
expert to check their costs? 

A Yes. 

Q And if there were any increase in the costs, 
to discuss with then what to do about it, is that right? 

A We would work something out at that time, 
yes. That is to extend all our agreements. 

Q The company had already had a management 
expert in to check its costs through the Strong Narovich 
report, hadn't they? 

A Yes. 

Q The company had already told you that its 

costs were already excessive, had they not, so that wasn't 
much of an offer that they should keep their already 
excessive costs and go for a year and then if the costs 

went up in that year, you might consider doing something 

% 

about it? 

A We figured as the employees we would do 

everything possible we could do to cut costs in the 
plants and we wanted to work this for one year to see how 
it would work out. 
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3 

Q What proposals did you make to cut costs? 

i 

i 

4 

You weren't willing to go along with super seniorityiv. 

{ 

i 

5 

| What were y>ur proposals to cut the costs in that year? 

i 

6 

A I don't know why you keep saying we weren't 

j 

i 

7 

willing to go along with super seniority. Wo did agree 

i 

i 

8 

with super seniority for tire builders. 

i 

9 

Q You were still arguing about it throughout 

1 

! 

10 

this entire period in negotiations? 

i 

i 

11 

A In negotiations. Can you show me where we 

i 

1 

i 

12 

argued super seniority in the negotiations? 

i 

i . 

13 

1 

Q Can you show me where you agreed that you 

. 

j 

14 

would allow super seniority in the coming contract? 

i 

15 

A I told you if we were to have negotiated 

• 

16 

it, we did at one time concede everything that the company 

i 

i 

17 

had requested. 


18 

Q We will get to that. You tell me when you 

j 

19 

think that was, Mr. Hess, come on. When do you think you 

j 

i 

20 

agreed to everything? 


21 

A When? 

i 

22 

Q Yes.- 

• 


23 

A I would say in 1964 at the Valley Forge Hotel 


24 

in Norristown. 


25 

Q • When we get to 1964 we will get to that, okay. 

• r 

t 

i 

* *5 

• 

i 

We are talking now about the period before the strike and 

,Y_ fcL SC 
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to prove it to me than 311 st announce it. 

Am I correct that on June 10 you were president 
of the local then, right? 

A Yes. 

Q You told the company's negotiating committee 

at that time that you and your members had gotten together 

N/rytp, 

and taken a strike jflc es t , right? 

A 
Q 
A 
Q 
A 
Q 


It is a practice — 

I just asked you: Had you done it? 

Y«s. 

You had taken a stiike vote, right, on June 10? 

Yes. 

1 

The negotiations had only begun on May 29, 


right? 


A 

0 


Y38, sir. 

On June 25 did the company present to you a 
proposal to extend — formally to extend the working 
agreemnt for an indefinite period duringthe course 

of negotiations provided that you would agree to give them 

% 

seven days* notice of an intention to strike and they 

vA, 

would give you seven days' notice of an intention not to 
continue the agreement in effect? 

A They gave us — they asked us for an extension 
of time. Could I see a copy of that? You have the 
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dociknent there, I'imagine, so I could explain it to you. 

Q I show you a document, which is dated June 
25, 1963, addressed to you, sent registered mail, return 
receipt requested, with an enclosure called a memorandum of 
understanding, dated June 24, 1963. I ask you if you 
got Hat letter and that enclosure? 

MR. TAYLOR: Has it been marked? We have 

never seen it then. 

MR. MOSS: Mr. Hess must have seen it, Mr. 
Taylor, and how were we to know that he was going to deny 
that this agreement had been offered to him and rejected? 

THE WITNESS: I didn't deny it yet. 

Q I know you haven't. 

MR. TAYLOR: Let the witness look at the 

document for a moment. 

THE COURT: This extension agreement that 
you are now showing the witness, is that the one that 
is referred to paragraph 13 on the bottom of page 10 
and the top of page li^as having been rejected.! 


Yes, sir. 


MR: MOSS: 

(Pause) 

MR. TAYLOR: Your Honor, if it please the 

Court, document No. 81A, which has been offered in 

ev • ^ 
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Q You rejected that proposal, did you not? 

A No* We had questions on the proposal. 

When we received this at the union office, we 
had a meeting with our negotiating committee and there 
were questions that came up and I called Mr. Conway pertainin 
to this and he in turn got Mr. Bernstein on the telephone. 

I forget the question, he referred that question to Mr. 
Bernstein who was the company's attorney at that time and 
he got on the phone and he said, well, if there is going 
to be a lot of questions asked about this, forget 
about it and this is how that was rejected. He told 
us if we were going to start asking a lot of questions 
about it to forget about it. 
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and there are documents referring to the matters in ques¬ 
tion. 


THECDURT: it was just odd to find a rejection 
of an agreement without finding the agreement. 

MR. AUERBACH: We have no objection to this 
being received in evidence. 

(Exhibit 92-A received in evidence.) 

THE COURT: That is a proposal of what date? 

MR. MOSS: June 25, 1963, to extend the agreement 
for an indefinite time on certain terms and conditions 


stated in the proposal. 

Q I am correct, am I not, Mr. Hess, that one of the 
reasons that the company stated to'you that they wished to 
have this agreement was to give them some opportunity before 
a strike to get their finished tires and other things out 
of the plant, is that right? 

/■ 

A I would like to say this, the company didn't 

state — 

Q Will you answer that question for me and then 

0 ' « 

if you want to explain_ — 

\ 

A Did the company state that to me? 
q yee*'.*" * ,«% 

A Only by letter, and we tried toquestion the 
company on this and they told me if we asked a lot of 

X- 
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od tires out of the plant, their molds out of the plant 


except for the molds that ve could work on a day-to-day 


basis. 


Their molds, tires, all their finir ed products 


were already out of the plant as of June 7. 


The only thing they had in that plant were the 


molds for tires that we could build from day to day up to 


June 30. The company themselves knew they were shutting 


that plant down June 30 or soon after, so why they asked 


for the additional seven days I don't know. Maybe to get 


rest of the tires out. Maybe that was one of the 


questions I wanted to question the company about. 


Q What were you all doing, that production gang 


in there from day to day, making tires, weren't you? 


A Not all the time. We were cleaning, doing 


everything. They had them doing everything. 


Q The company was producing tires? 


A They were producing as many tires as they could 


produce. As far as they were producing them they were 


getting them out. 


« • 

Q I show you what has been marked an 42 in evidence 


and ask you if that isn't a telegram thatyou sent specifical¬ 


ly rejecting that company offer? 


A We rejected the company offer for seven days 


^ 4 - 




SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEV SQUARE. NE* YORK, N.V. CO T-Ci.9* 
















— 


e 

I'i79A 


1 

rp Hess-cross 336 


2 

Clairmont was aware you were suspicious. 


3 

Q He discussed the wage reduction with you. Do 


4 

you remember whether he discussed with you at that time 


5 

the wage reduction which had recently been negotiated 


6 

. •, # s . v 


li 

between the United Rubber Workers and Dunlop Company? 


7. 

A I can't recall. 


8 

Q You do recall that around that time before the 


9 

M 

company asked for a wage reduction the United Rubber 


10 

Workers granted * ./age reduction for the Dunlop Company in 

1 

11 

order to get them in better shape, are you not? 

1 

12 

i 

4 

A I don't know. 


13 

THE COURT: Dunlop is not the Big Four? 


14 

MR. MOSS: I don't think so. 

| 

15 

A I believe Mr. Clairmont — isn't this the meeting 


M 

r 

• * • • 

where we discussed the profit sharing thing and productivity 

' 

17 

that was brought by the local union? 


18 

THE COURT: Wait a minute, Mr. Hess, one thing 

1 

♦ 

19 

at a time. It is news to me, so maybe I can get it 

1 

1 

' I 

20 

straightened out. 

i 

•1 

21 

• 

was there ever an agreement betueen the union 

1 

22 

and Dunlop to reduce Dunlop's wages? 

j 

2? 

THE WITNESS: No. 


24 

THECOURT: There never was? 


25 

THE WITNESS: Not that I know of. 


’ 

• • • % 

• i 
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Q Between the United Rubber Workers and the Dunlop 
Company to reduce wages around this time, before these 
negotiations began? 

A I don't know* I believe we will have some- 

t • 

body here to testify to this later. I couldn't tell you 
offhand. 


Q You don't know it? ■*•*••■•*«•*<* 

A NO. 

MR. TAYLOR; You are referring to the Dunlop 
Tire Manufacturing Company? 

MR. M0S8: Yes. And a contract with United 
Rubber workers. 

Q Mr. Hess, I believe you previously identified 

0 

or agreed you had received this lecter from Mr. Heinrich 
and Mr. Conway dated June 28, which is in evidence as 
Exhibit 13. - 

I draw your attention to Section 4 which says: 

"we further point to a certain prominent tire 

manufacturer who recently received a substantial wage 

% 1 

reduction from its employees who are members of your union 
thus enabling that company to improve its competitive posi¬ 
tion even though that company was working at almost full 
capacity while our company due to its uncompetitive position 
has not been able to produce at more than one-third of 
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its capacity." 

You do agree that was in the letter to you? 

A If it is in the letter you just read it to me. 

THE COURT: Do you remember now that he read it, 
do you remember reading that at the time? 

THE WITNESS: No — wait a minute. 

THE COURT: The question does not refresh your 
recolloction? It doesn't say Dunlop, but does this refresh 
your recollection as to whether that was -- 

THE WITNESS: I would say this: are you telling 
me that the International Union gave permission for this 
to be done? 

/ 

0 Yes, I am asking you about at the time that 
Clairmcat was talking to you on July 3rd he told you or you 
were aware from Heinrich's letter or something at least 
that the company claiiued that the United Rubber workers 
entered into a collective bargaining agreement with Dunlop 
Tire Company allowing them a decrease in their wages? 

A The International Union, they .car/tagree to 

« - 

anything. It is up to the members of the various locals 
to make an agreement. The International couldn't tell 
anybody what to do.. 

Q Then let roe rephrase the question.' Were you 

aware at the time that the local union representing the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOlEy SQUARE. NEW YORK, N.V. CO 7-4SS0 










- 182 k 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


?P Hess-cross 339 

United Rubber Workers employees at the Dunlop Tire Company 
entered into an agreement with the approval of the 
International Union that there would be a decrease in the 
Dunlop Tire employees' wages? 

A I can't recall, 

Q All right. 

A That is what the company claims, but maybe I 
believe we will have somebody from the International. You 
could better ask them. 

THE COURT: You don't remember? 

THE WITNESS: I don't remember. 

THE COURT: That is all you can establish now. 

Q At that meeting in talking about the job evaluation 
program that Clairmont said to you that at Mohawk the union 
permitted job evaluation entirely ou the company's part 
without any interference by the union? 

' A NO. 

Q But the main thing I want to ^et is that at the 
meeting — ' 

THE COURT: You can't shake your head, the steno¬ 
grapher can't hear that. You say no? 

THE WITNESS: No. 

0 You don't remember he said anything- like that? 

A No. 


\ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.V. CO T-4SS0 












I 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


rp Hess-cross 340 

0 Now, am I not correct at that meeting Mr. Clair- 
mont presented two specific plans to you, to make the wage 
decrease more palatable and one of them was a profit- 
sharing plan and one was a planwhich was to share with the 
employees, the production employees, the union employees, 
any increase inthe company's earnings which was based upon 
an increase in productivity? 

A Yetr.- I believe this waw’the purpose of that 
meeting, talking about profit sharing and productivity, 
because I believe the local themselves wrote up a proposal 
on productivity and presented it to the company at the time 
and Clairmont stated that he would go for something like 
this provided we would go along with everything that he 
stated that he wanted. 

And he would go along for the profit sharing 
and productivity but we would still take a 20 per cent 
wage cut and give up our holiday. 

Q Isn't it a fact that Mr. Clairmont made a 

proposal which he claimed if adopted by the union would go - 

•r 

a long way to productivity sharing to make up for the 
employees the wage loss they would have? 

•... A fee, sir. 

Q That is right? 

f- 

t . ' • „ ^ 

h mb accepted this. 

• . \ 

» <• 
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Q You did? 


A But hs says under one condition, that we would ha 
to accept everything. .. . 

Q You would have to have the wage cut? 

A • Not only the wage cut, go from A to Z, read every¬ 
thing from A to Z. 

balked • 

Q The wage cut was what you LteugMF* 

A No, you have a copy of the terms and conditions 
what we were forced out. 

Q All right. You rejected Mr. Clairmont's proposal 
for a productivity sharing, didn't you? 

A We would accept it, but he told us we would have 

•* *# • > ■ * i. 

to accept everything in order fov us to accept that. We 
would have done anything to get the plant going. 

Q You told him as early as July 3 you would accept 
the productivity sharing? 

A As far as X can recall, I don't know, but we talk* 
about this and were willing to go, and then he stated that 
we would iiave*to accept everything, not just the productivity 
plan or the profit-sharing plan, we have to accept every¬ 


thing. 


Q Do you have any minutes to support that? 


A X don't know. 


There are lots of minutes 


there. 
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THE COURT: Do you havs any minutss of that meet¬ 


MR. AUERBACH: Wo havs an affidavit of Mr. 


Hess given in July, 1963, to the Unemployment Insurance 

- • 

Board just the week after the strike started. 

THE COURT: That is slightly different than 
minutes, an affidavit made in litigation is slightly 
different than contemporaneous minutes. 

MR. AUERBACH: It was within a matter of weeks. 
THECOURT: The purpose was obviously not to 
record but to persuade. I am not saying it wasn't a true 
affidavit but I am saying the purpose is different. - 

MR. AUERBACH: If you want something that will 

3 » 

refresh his recollection. 

MR. MOSS: I don't want anything to refresh 

his recollection. I want to know if there is any minutes 
he has to support what he Jiays. . . 

THE WITNESS: I would have to check the minutes. 

Q Isn't it a fact that you and your group at that 

% 

meeting rejected at that meeting the proposition that Mr. 
Clairmont made' for profit sharing and productivity sharing? 

A We would accept them, but we rejected everything 
from A to Z. We would have accepted the proposal, what he 
stated, in order to get them we must agree to everything 
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htt wanted, and at that time we didn't agree to everything.. 

«*»...... •./•. 

that he wanted, so that was knocked out, 

THE COURT: You would negotiate any point of 
proposal, is that what you are saying? 

THE WITNESS: Yes. 

THE COURT: Obviously he was going to get some¬ 
thing. You are saying — 

THE witness: I made an offer to this and we 
would accept it and then he stated in order to get this you 
must go along with me on everything else that I asked for. 

THE COURT: Obviously he would have said you 
must go along on the major portions, but are you telling us 
he said he wouldn't argue any modification whatever of the 
rest of his proposal? 

THE WITNESS: NO, he wouldn't. 

THE COURT: That is what he said? 

THE WITNESS: Yes, he wouldn't modify anything, 
we had to accept everything the way he had it. 

Q Am I correct at that meeting Mr. Clairmont offered 

% 

if you had any questions to send you a copy of the precise 
statement that he made at that meeting? 

A I don't recall. 

*■»* » 

Q Did the company through Mr. Heinrich thereafter 
send you a precise copy of that? 

.V • ^ ' 
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THE COURT: No objection, I assume. 

Received. 


(Exhibit 93A was received in evidence) 

Q Mr. Hess, you testified a little earlier 
this morning, I believe, that prior to the work 
stoppage on July 16 that the company was shipping molds 
and so forth out of the plant. Dosou know whether or not 
the Phillips Company had been after the company to get 
their molds out of the plant because of the possibility of 
a strike? . . . _ 


A No, their molds were, I believe, out. Lee 
Tire had already lost Phillips, hadn't they? 

'PMlip5 • 

Q You don't know whether Phl - lip a had been after 
the Lee Tire Company to ship their molds out to them 
so they wouldn’i get caught in the strike? 

A I dim * know, but all molds were taken out 
of the Conshohocken plant and stored in two warehouses in 


Philadelphia. 

THE COURT: It doesn't seem to me that is very 

% 

relevant. Obviously, if you expect a strike, you will 
do your best to minimize the damages. They couldn't 

a pessibA.Iu 

have been unaware that a strike was A ae i mpo s s ibili tyin 
this situation. 


MR. MOSS: Exactly, but I understood Mr. Hess 
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to be testifying that way unresponsively at the tine on the 
grounds that he thought there was something wrong with the 
company having moved these things out, the tires out and 
forth, although his union had said they had already 
taken a strike vote. 

THE COURT: I don’t imagine plaintiff thinks 

that is wrong or am I misinformed? 

MR. AUERBACH: I think I would like to say 

something about the strike vote as a matter *>f law. 

MR. MOSS: I don't think that is proper. 

THE COURT: If a company is anticipating a 

strike, which obviously this company would be in the state 
of these negotiations, is there anything wrong with 
shipping stuff out so you would minimize the losses? 

MR. AUERBACH: Well, it would be quite 

unusual just on the taking of a mere strike vote because — 

THE COURT: Strike votes are a dime a dozen, 

but it seems to me perfectly obvious that a strike was 
a real possibility ho matter whose motive was pure or 
impure. 

MR, AUERBACH: We say taking it out on June 
7 in light of the context here was part of their whole 
plan. 

THE COURT: Then Z am wrong. 
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Q You don't know whether the owners of those 
molds had been after the company to get them out of that 
plant before jou struck, do you? 


Q You attributed the removal of those molds 
as part of the plan of Clalrmont to close down the 
plant? Do jou? 

A Repeat your question again. 

THE COURT: You just heard your counsel say 

he did, do you agree with him? 

Q Do you attribute the removal of those molds 
and the tires and so forth from the plant to be part of 
Clalrmont's plan to close down that plant? 

A Yes, sir. 

Q The pretrial order has agreed that there were 
additional meetings on July 5 and July 11 and July 12. 
What would you say was accomplished at those meetings, if 
anything? 

A I can't recall. Do you have any more 
documents that you can show me? 

Q Did the company recede from its insistence 

^ really needed to have a wage cut? ~ 

A You just gave me a document and Z read it * n d 
he stated in there where he wanted a wage cut and where 
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he wanted to go along with a profit sharing thing on 
productivity. Lika 1 told you, wa would have agreed to 
this, but If you read that thing all the way through, it 
says he didn't gat the board's approval and we have to give 
him a quick answer in order to get this, and if we 

would agree to this, we would have to agree to all his 
proposals. 

If you read in there he wanted to cut our 
service pay right the., and there and take it away from us 
and we had to agree to that in order to get this profit 
sharing thing and this productivity. We agreed to it. 

Q what I asked you, Mr. Hess, was whether in those 
meetings prior to July 12 the company had withdrawn its 
request for a wage increase? The is all I askeu you.* The 
answer to that is no, right? * 


Q By the end of the July 12 meeting, had you, 
withdrawn your adamant refusal to accept a wage decrease? 


agreement. 


We agreed to continue working under the old 


That is not responsive to the question. 

THE COURTt He wants to know did you ever say 


you would work for less money? 

THE WITNESSs No, sir. 
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A Not up until that date. 

Q Not up to that date, right. 

A Right. That I can recall. 

THE COURT: The best you can do is tell us what 

you now recall. 

Q You aren't suggesting, are you, that at 
any time up to the end of 1964 that you ever agreed to 
a wage cut at that plant, are you? 

A Not that Z can recall, no. 

, Q I beg your pardon? 

A Not that I can remember. 

Q Not that you can recall and you would recall 
if you had agreed to accept a wage cut at the plant, would 


you rot ? 


Yes, I would. 


Yes, so you never agreed to accept a wage out 


at the plant? 


about. 


Not up to that point, no. 

Up to that point? 

The meetings in July that you are talking 


I asked you if you ever agreed, ever until the 


end of 1564, did you ever agree to accept a wage cut at 
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A We agreed to accept everything, but I can't 
figure out, it was in the latter part of '64 — '63 
or '64, we agreed to give in on everything, wages and all 
right down the line. 


THE COURT: This question only goes as far 


as J&ly 13. 


MR. MOSS I went beyond that. 

A I agree with hint as far as Jaly 13. 

Q I took it you asserted the other day that there 

came a time and you say it was at the Valley Forge Hotel — 
A In Norristown. 

Q In Norristown that sometime in July you think 
of 1964 you agreed to accept all of the company's proposals? 
A Yes, sir. 

Q And they refused? 

A Yes, sir. 

Q And that offer of yours included the wage 
cut they wanted? 

% 

A Yes, sir. 

Q And all the changes in the working agreement? 

A Yes, sir. 

0 And all the changes in the welfare agreement? 

A That was prior to the welfare agreement — 
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No* you were all talking about the welfare 


agreement in July of 1964, weren't you, Mr. Hess? 

A This was prior to the welfare agreement. 

We wanted to give in on everything right to that point 
before we got to the welfare agreement. 

Q All you mean by that is that when the company 
was trying to renegotiate the welfare agreement in 
accordance with its rights under that agreement, you 
weren't willing to talk about that. All you were 
willing to talk about was the werk/\agreement. 

A It was the only thing Afffected at that time. 

Q The company had already given notice that they 
wanted to renegotiate the welfare agreement, hadn't they? 

A When did they give notice? 

Q On May 1, 1964? 

A Yes. 

Q You testified to that day before yesterday? 


now, right? 


In May, right, you are talking about April 


I am talking about July at the Valley Forge 


Hotel. 


What year? 

1964 when you sAid you gave in on•everything? 
The latter part of '63 or the early part of '64 
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we gave in on everything. You are going back to — 

Q So your present testimony is that sometime in 
the latter part of 1963 or the early part of 1964 you 
agreed to accept all of the company's proposals with 
respect to the working agreement, including the wage cut? 

A Yes, sir. 

Q And everything else? 

A Yes, sir. 

Q Have you got any minutes which show any such 
offer on your part? 

A I don't know. The minutes are there, I will 
have to check over them. 

Q Your testimony is that although the welfare 

agreement had not even been opened and wasn't even 

OOeiry^ble., v 

np small la , you offered to give in on everything, the company 
refused, is that right? 

A I believe it states in my deposition up there, 
if you will read it. 

Q I am just asking you now. I am not interested 
in what it says in your deposition. I don't think it 
does say that, but that is okay, your counsel can check 
it. That is your testimony, right? 

A Yes, I'd say the committee gave in and conceded 

to the company on all those points prior to the welfare 

% 

A 
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negotiations, yes, ^ir. 
Q Everything? 


Everything. 

MR.MOSS: Your Honor, I think we might 


stop now. 


THE COURT: I was going to make that suggestion. 

In the meantime, that will give you the weekend to find out 
whether there are any minutes on this one way or another. 

MR. MOSS: It is really a week or ten days. 

THE COURT: I will see you at 10 o'clock a 

week from Monday morning. 

MR. AUERBACH: Yes, ftabruary 5, your Honor. 

MR. TAYLOR: Did your Honor say that this 

Court would recess on Monday, February 12th? 

THE COURT: That is correct. Monday, February 
12 we won't sit. 

(Adjourned to February 5, 1973, at 10 a.m.) 


Kr ^ 


y y 
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wage cut to which it was attached, right? 

A Without the six-point program. There are six 
points there. 

0 Including the wage cut? 

THE COURT: Maybe you didn't understand tho 
question, but the way the record reads now, you flatly 
said that you would not accept the wage cut. 


THE WITNESS t Right. 

THE COURT: What Mr. Moss is pointing out, 
that you couldn't very well accept the productivity 
without accepting the wage cut, it didn't make any sense, 
so he wants to know what you meant by saying you would 

accept the productivity. 

• • ' • 

THE WITNESS: Well, at that time at July 3, we 
would not go for the wage cut, no, but at a later date, we 
did agree to accept everything. 

Q That's what we were also discussing when the 
testimony ended the other day, and I asked you if you could 
produce any minutes of any kind., anything in writing, in 
which you offered to the company or where your minutes show 
that you offered to the company to give in to all of their 
demands. 

were you able to find anything in the last ten 
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A No, sir. As Z told you before, z left office 
for a period of time and from that time, the records 
seem to disappear. 

Q About the time of this July 3 meeting, shortly 
after that, did you file with the National Labor Relations 
Board a charge that the company was not bargaining in good 


faith? 


A Z believe the charges were filed, yes. 

Q You signed the charges, did you not? 

A Yes, Z did. 

Q What was the nature of the original charge, if 


you recall? 


A Unfair labor charge for not bargaining in good 


faith. 


MR. AUERBACHt Your Honor, Z am going to object 


to any testimony with regard to the filing of the unfair 
labor charges because Z think that the Court can take 
judicial notice that the acceptance of such charges by the 
National Labor Relations Board and the filing of a com- 
plant is a highly discretionary matter with the NLRB. 

THE COURTi z agree with you there but Z may not 
prescient, but it seems to me from the form of Mr. Moss' 
question, he is asking the question to lay a groundwork 
for suggesting the witness has taken an inconsistent 

cX^ ^ 
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MR. AUERBACH: He says he is not introducing 


it for that. 


THE COURT: I understand. 

MR. MOSS: Given an opportunity, I night, though. 


BY MR. MOSS: 

Q You signed this, right? 

A Yes, sir. 

MR. MOSSt Z offer it in evidence. 

MR. TAYLOR: Your Honor, we have not seen this 
particular document. 

MR. MOSS: Your Honor, if objection is made to 
the fact they have never seen these documents before,it is 


absurd. 


It cane from their witnesses at the depositions 


before trial. 

MR. TAYLOR: Your Honor, it has not been marked 
for identification before, this particular document. 

There are other documents in this series and 
the subject has come up, obviously, in pretrial information. 
MR. AUERBACH: Subject to our overall motion 

with regard to this line, assuming that your Honor decides 

# 

to overrule that objection, we would have no objection to 
the introduction of this document. 

THE COURT: ou don't have to state that every 
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time. That is understood on this whole series* 


291-/* 


MR. AUERBACHt Right. 

THE COURT* You nay proceed. That io accepted 
subject to their notion to strike. 

MR. MOSS* Yes, X understand. 

MR. AUERBACH* Do we have a number on it? 

MR. TAYLOR* 94-A. 

MR. MOSS* 94-A. 

BY MR. MOSS* 

Q Mr. Hess, do you know whether or not you 

supplied to the NLRB regional office in support of that 

*> • 

charge factual material claimed by you to support it? 

A X can't recall what was supplied. 

0 The pretrial order stipulates that after that 

P 

complaint was made on July 8, that there were negotiating 
sessions on July 5 and July 11 and July 12. 

Am X correct that at those sessions, the company 
continued to make clear that as far as it was concerned, a 
wage cut was essential to its — 

* "i, * 

% 

MR. AUERBACH* Excuse me. X think, Mr. Moss, you 
made a slip when you said July 8. Xt is dated July 3, Mr. 
Moss. 

Xt is the date it was filed — it is signed and 

dated July 3. That is the date, presumably, on which it 

» 

• • * 

, \ 
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was signed by Mr. Hess. The date filed Is when it is 


docketed, which may often be after it has left the charging 
party; usually is. 

MR. MOSS: That appears to be true, your Honor. 

Zt is dated July 3 and filed July 8. 

MR. AUERBACH: Thera's no showing here whether 
this was before or after the other sequence of events on 


July 3. 


How significant that date is, Z don't know, your 


Honor, but something that was dated July 3 may have been 
prepared before July 3. 

MR. MOSS: Z don't think it is significant at 
all. Zt was amended before 4£Awas * decision. 

BY MR. M0S8: 


Q Mr. Hess, could you answer the question Z asked 


you? 

A Could you repeat the question? 

0 Z told you that the pretrial order stipulated 
that there were, after July 3 or 8, that there were 

negotiating sessions on July 5, July 11 and July 12. 

• \ 

Z ask you if Z was correct that at those meetings 
the company made i ,. clear that a wage reduction- was 


essential to the new agr 
A Yes, sir. 


t as far as it was concerned? 
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2 

Q 

At that time, at least, you had not agreed to 



3 

such a reduction? 



4 

A 

It was not only a reduction, it was a little bit 



5 

of everything. 



6 

0 

All I asked you was, by that time, you had not 


t 

7 

agreed to 

a wage reduction, right? 



6 

A 

Not at that time, no. 



9 

0 

On July 16, you had a meeting? 


V 

10 

A 

July 16? 



11 

Q 

Yes. Right. 


9 1 

12 

A 

Yes. Yes, sir. 


1 

13 


THE COURT: What is the question, you had not 

•'V 


14 

agreed? 




IS 


MR. MOSS: He said he had a meeting on July 16. 



16 


THE COURT: Oh * 


w 

17 

Q 

Do you recall the events of what transpired at 



18 

that meeting? 



19 

A 

On July 16? 



20 

Q 

Yes. 



21 

A 

Yes, sir. 



22 

Q 

Am I correct that at the meeting, Mr. Heinrich 



23 

said that 

there had been a meeting of the board of directors 



24 

v ith respect to the status of the negotiation?? 



25 

A 

Yes, sir. 







t 
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A Yea. Thaaa are reporta that we make out £or 

3 

the international during negotiations when we make out 

4 

a Phase B for them, we take a strike vote and also Phase C 

5 

is when the people go on strike* 

6 

, 

Q A Phase C report is a report which the local 

1 

7 

i 

files with the international union when the members of the 

1 ' 

8 

local have gone out on strike? 

9 

A Yes, sir* 

10 

MR* MCSSt X offer this in evidence. 

11 

. 

MR. AUERBACH: Mo objection, your Honor. 

12 

THE COURT: What number is this? 

h “ 

MR. MOSS: 14-A. 

14 

Q Mr. Hess, how soon after you called the company 

15 

on July 16, 1963, and said that your local was going out on 

16 

strike did you begin to picket the plant? 

17 

A How soon? 

18 

Q Yes. 

, 19 

A X believe that same day, July 16. 

20 

Q Did you continue to picket the plant daily 

21 

thereafter? 

22 

A Yes, sir. 

23 

Q The purposfe of the picketing was what? 

24 

-1 

A The purpose of the picketing was what? To prevent 

25 

other people from going in doing our jobs and so forth. 

’ \ 

1 

• • . \ 

• • 
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Q So you maintained picket lines around the plant 
to prevent production workers from going into the plant 
and making rubber? 

A Other people from going in to do our jobs. 

Q Well, anybody from going in to do yorx jobs? 


A Right. 

Q Did you also seek to make it difficult for 

“Huur 

supervisory people and others entering the plant to do you» 
jobs? 

% 

A Not at first, X don't believe. We didn't make 
it difficult to them until they were doing our jobs. 

We found out and the company came out in 
headlines and stated that they were bringing personnel, 
supervisory personnel, there to do our jobs and so forth. 

This is when we decided that we would do it^ 

Q To make rubber? 

A To make rubber. 

Q To make rubber tires? 

A To make rubber tins? 

Q Yes. 

A Yes. 

0 You claim that the company, during the early 
part of this strike, was attempting to bring people in to 
make tires in the plant? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.V. CO T-UM 










1 

Z 204A 

dheb Hess-cross 302-?4 

2 

A Z don't know if they were going to do it or not. 

3 

but they sure put it in the newspaper in big headlines 

4 

that they were going to get them to cross our picket line 

5 

j 

to produce tires. 

6 

Q Z see. Did you try to keep out the supervisory 

7 

people front coning into the plant? 

8 

A These are the people that were supposed to go in 

9 

\ 

and do our jobs. 

10 

0 Did you try to keep the sales people out of the 

11 

plant? 

12 

A Z don't believe we did, no. 

13 

V 

Q bid you try to keep the clerical workers out of 

14 

the plant? 

15 

A No, sir. 

16 

Q Did you try to keep any trucks and people who 

17 

were coming in either to deliver goods or to take goods out 

18 

of the plant? 

19 

A Yes, sir. 

20 

Q Did you do it with such zeal that an injunction 

21 

was finally issued by the Montgomery County Court to have 

22 

you have peaceful picketing rather than the mass picketing 

23 

you were doing? 

24 

A Yes, sir. 

25 

Q About that time, did the company write to you 

t 

, > 

• • 


I 

I 

! 
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2 

formrl. y 

and ask for your permission, the union's 

l 


3 

permission, to have the tires made elsewhere than at 



4 

Conshohocken to keep the business alive? 

i | 


5 

A 

Tney told us this before we were going to go on 

1 

i 

i 


6 

strike. 


! 

i 

c 

7 

Q 

I asked if they wrote you a letter asking for 

i 

i 

j 


8 

your agreement to that. 

• 


9 

A 

Z can't recall. 



10 

Q 

In any event, you didn't agree to have them made 

1 


11 

outside. 

right? 


4 * 

12 

A 

They wrote me a letter. I probably didn't agree. 

| 

i 

\ 

■4 

13 

no. 


i 

II 

i 


14 

0 

After the strike, were there other meetings 

i 


15 

between 

the company and the union for the purpose of 

j 


16 

negotiating an agreement? 

1 

I 

V 

17 

A 

After the strike? 



18 


THE COURT: After the strike started. 

! 


19 

Q 

After the strike started. 

j 

1 

• 


20 

A 

Yes. 

j| 


21 

Q 

During those meetings, am I correct that the 

i 

jl 


22 

company 

continued to make clear to the union that a wage 



23 

reduction was an essential, as far as. the.company .was 



24 

concerned, to re-opening the plant? 



25 

A 

No, sir. He had a meeting after the strike and 


• 



\ 
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we conceded to toe company on everything• 

0 You keep saying that, Mr. Reas. So why don't 
you answer the question as I ask you and when you come to 
a time when you can fix it down when you agreed to every¬ 
thing, I'll be glad to hear it. 

A We tried in many cases to try to come to a 
settlement prior to toe strike. We conceded on toe job 
evaluation and also on vacations. 

Q I understand that. I asked you a simple 
question, whether after toe strike began, the company at 
the meetings that you held continued to make it clear to 
you that as far as it was concerned, a wage reduction was 
essential to the re—opening of the plant? 

A Are you saying at all meetings? 

Q WGl (lWx^ et '* ^ ab ° Ut the m ®etings before you 
amended your ohawje to the NLRB in August. 

A Yes. 

Q They always made it clear up to that time? 

A Right. They made it clear with evt ry other point 
that they made up, too, not only wages. * 

Q I understand. Their program which they had laid 

out to you before was basically essential to re-opening the 
plant? 

A They talked about a wage reduction, yes, sir. 
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2 

Q I show you what is a document dated on the 

»• 


3 

bottom August 20, 1963, and filed August 21, 1963, as a 


4 

charge against the employer with the National Labor 


5 

Relations Board and ask you if, to your knowledge, you ever 

r 

6 

saw that document before. 

7 

A Yes, sir. 


8 

Q That represents an amendment made some time in 


9 

August to your — the union's other charge of a refusal to 


10 

bargain; am Z correct? 


11 

A Yes, sir. 


12 

MR. MOSS: Your.Honor, Z offer that in evidence 

i 

\ 

13 

subject to the same -- 


14 

THE COURT: This is number what? 


15 

MR. MOSS: 95-A. 


16 

THE COURT: These are — 

* 

17 

MR. MOSS: Zt is not really "A". This is 95. 


18 

Mr. Taylor thinks, your Honor, where we are puttin 


19 

exhibits in which were not marked before that they ought to 


20 

continue in the A series and Z think that is about as good 


21 

a way. 


22 

THE COURT: This is one that has not been marked 

• 

23 

before? 


24 

MR. MOSS: Yes, sir. 


25 

THE COURT: 94-A had not been marked before, either! 

c«v> 

*: 

A 


, \ 

• • 
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1 

i 

2 


MR. MOSSi Mo, Sir. 



3 


THE COURT* This is 95-A. 


XXX 

4 


(Defendant's Exhibits 94-A and 95-A received 

' 

1 


5 

in evidence.) 



6 

BT MR. MOSS< 


* • 

7 

8 

9 

« 

Q 

Mr. Hess, that document does not say anything 



about how you had agreed to all the company'a demands and 



the company had declined your concession, does it? 



10 

A 

No, sir. 



11 

«p* 

0 

So up to that time, at least, when that was 


1 

t p 

12 

signed on August 20, 1963, you had not conceded to all the 


) 

\ 

'■ 

13 

company's 

demands then? - 



14 

A 

mo, sir. 

1 

I 


15 

0 

Do you know whether or not the union filed 

i 


16 

material. 

factual material, in support of that amended 

1 


17 

charge? 

*» 

1 

1 

: 

» 

18 

A 

Z can't recall. 

1 

[ 

19 

0 

Aftei that charge was filed, did there continue 

\h 

■ T 


20 

. 

to be negotiating sessions between the company and the 

i 

• 


21 

union? 

« 

i 

I 

i 

22 

A 

Off and on, yes. 



23 

Q 

Am Z correct that in those sessions, the company 

i 

i 


24 

continued 

to make its claim, make it clear to you, that 

i 

k 

! 


25 

they needed a wage reduction, and did you continue to make 

jjf 

i 




I 

1 

a 
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Mohawk for the company, and that exhibit shows that that 
contract was entered into on the 28 day of August 1963. 

Were you aware of that agreement at the time it 

was made? 

A Was Z '►ware? 



Q Were you aware of it? 

A Z know Mohawk made our tires, yes. 

Q Mohawk made Lee tires? 

A Right. 

Q When would you say you became aware of the fact 

that Mohawk had made a contract with the company or the 
company had made a contract with Mohawk to make Lee tires? * 

\ 

A Z can't recall. Z know they tried to get Kelly \ 
Springfield to make it for them before the strike occurred 
but Z believe they had refused. 

Q Eventually you or your local became aware or the 
international became aware of the fact that Mohawk had an 
agreement with the company to make Lee tires? 

A We became aware that Mohawk was making our tires, 
yes, sir* 

% 

Q Did you and your local make any efforts to 
interfere with that contract? 

jK Yes, sir. Z went out to West Helena, Arkansas. 

Q To do what? 

. > 

• • 
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2 

A To talk to their local union to see if they 


3 

were staking them and see what they were making. 


4 

Q Your purpose was to interfere with that contract 


5 

and have Mohawk stop making the tires j is that correct? 


6 

A You are saying that, Z'm not. 


7 

0 What was your purpose in going out there? 


8 

A To get some information on what they were doing. 


9 

Q Then Z asked you whether your local sought to 


10 

interfere with that contract. 

! 

11 

A No, sir. We could not. 

i 

12 

0 Did you seek to get the international to get the 

1 

i 

13 

i 

local, the Mohawk local, to try to get their employer to 

1 

14 

try to stop making Lee tires? 

1 

1 

1 

15 

A No, the international could not get Involved with 

1 

1 

16 

something like that. 


17 

THE COURT: The question is, did you try to get 

! 

18 

them? 


19 . 

THE WITNESS: NO, sir. 


20 

Q Am Z correct, Mr. Hess, and don't you know it. 

1 

1 

1 

21 

that the local out there made strenuous efforts to get 

• 

1 

1 

22 

Mohawk to stop making Lee tires? 

! 

23 

A They probably did after they heard the story of 

1 

24 

what happened back in Conshohocken . z believe they did. 

>-e 4 ' • V « 

i 

! 

i 

25 

t THE COURT: Was that your purpose in going there. 

i 

r 

r 

I 

t 

___ 

• 
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to tell the local so they would do that; that was his 
question. 

A He went out to check to see what they were 
making and what they were doing and we explained to them 
just what our problem was back home. 

THE COURT: The question is, was it to try to 
stop them from making or manufacturing? 

THE WITNESS: He were hoping they would. 

THE CbURT: So say it, that is your purpose. 

Q Here you successful? 

A I don't believe we were, no. 

Q As a matter of fact, the Rubber Workers' Magazine 
had an article, did it not, of your efforts to — of the 
union's efforts — to make Mohawk stop making Lee tires? 

A I don't know. 

Q I see. Mr. Hess, on or about October 4, were 

you Informed that the National Labor Relations Board had 

declined to issue a complaint upon your charge of refusal 

* 

to bargain? 

A Yes. 

% \ . . . • 

Q I show you what has been marked Document 17-A 

# 

and ask you if that is the notification that you received. 

A Yes, sir. 

MR. MOSS: X offer it in evidence as Exhibit 17-A. 
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MR. MOSSi As I understand it — 

THE COURT: You have no other objection except 
the standing objection? 

MR. AUERBACH: That's right. 

THE COURT: It is received subject to the 
standing objection. 

(Defendant's Exhibit 17-A received in evidence.) 
BY MR. MOSS: 

0 An I correct that one of the reasons given by the 
Regional Director for not issuing a complaint was the 
union's firm position against accepting a wage demand? Am 
I right? 

A Where do you see that? 

Q "Moreover, in view of the company's financial 
in the light of the union's firm position 

regarding wage demands and other" ~ 

• / 

MR. AUERBACH: Z object. The document speaks 
for itself. 

THE COURT: I think the document does speak for 

itself. 

MR. MOSS: I was going to ask that question as 
a basis for another question. 
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THE COURT: Just po*nt it out to him and then 


go ahead with your question. 

Q X point out to you the statement in this letter# 
■Moreover# in view of the company's financial position and 
in light of tho union's firm position regarding wage 
demands and other contract items# there was insufficient 
basis for a finding that the position taken by the 
company during bargaining manifested bad faith." 

Now, does that refresh your recollection that at 
least up to October 4# 1963, you had not acceded to all the 
company's negotiating demands? 

A Yes# sir. 

Q Mr. Hess# in your direct examination at page 182 
and 183# your counsel on 182 asked you this question: 

"Q Mr. Hess# at the time of the work stoppage# 
July 18, 1963, did the union offer to leave any of its 
personnel at the plant for any purpose? 

"A Not at the time of the work stoppage, but aftei 

the work stoppage we had offered — the company were taking 

# . 

outside contractors into th^ plant to help shut off the 

water supply and all sprinklers and we had offered and 
asked if our maintenance could go in and do this and they 
rejected that." 


Yes# sir. 


*- 


y- 
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(Defendant's Exhibit 40-A received in evidence.) 

3 

THE COURTt Bernstein is who? 

" V 

MR. MOSS* He is one of the company represents** 

5 

tives who was an attorney for the company here. 

6 

Tarbutton is one of the local union people and 

7 

Garber is an international representative. 

8 

Q Isn't he, Mr. Hess? 

9 

A Yes. 

10 

THE COURT* Whc was Tarbutton? 

11 

MR. MOSS: The secretary of Local 227. 

12 

r * 

0 Wasn't ha?. 

1 

l * 

•» 

A Yes, he was a member of the negotiating team 

14 

and also a secretary. After our regular secretary got 

15 

laid off, he became secretary. 

16 

THE COURT* So Bernstein and Heinrich are the 

17 

two company people and everybody else is a union person? 

18 

MR. MOSS* Yes, sir. The names of the people 

19 

are listed up on top of page 1, who represented whom. 

20 - 

THE COURT* I see. 

21 

0 Mr. Hess, after you received, on or about October 

22 

4, the notification from the NLRB Regional Office they 

23 

* \ 

were not going to issue a complaint, did the union appeal 

24 

that to the General Counsel's Office in accordance with 

25 

the NLRB's administrative procedures? 


ck X X X- >£ 

/ 
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2 

V r 

(Defendant's Exhibit 18-A received in evidence.) 


3 

BY MR.tfOSSt 

* « 


4 

Q Mr. Hess, do you recall how long the negotiations 


5 

as to the working agreement continued? 


6 

A I didn't get your question. 


7 

0 How long they continued, the negotiations for 


8 

the working agreement. 


9 

A No, sir. X can't recall. 


10 

Q Looking at your own union minutes, you saw they 


11 

went at least through some time into September, didn't you? 

1 

12 

The ones we just looked at. 

’ ft 

.* 

• 

13 

A If a meeting was called by the union or a 


14 

Federal mediator, I guess we had a.meeting, yes. 


15 

Q Are you suggesting by that consistent answer 


16 

that the company was not agreeable to meeting with you? 


17 

A Not necessarily. Xt is just we called the 


18 

meetings. Xt was either the union who wanted to meet to 


19 

see if we could come to some kind of a settlement or the 


20 

Federal mediator who called the meeting. 


21 

0 I asked you whether it is your testimony that the 

• 

22 

company objected to meeting with you. 


23 

A No, they didn't object. Each time a meeting was 


24 

called, they were there. Part of the committee, X guess. 


25 

were there. 



% 
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Q Practically each tine after the strike, a 
Federal mediator was present, wasn't he? 

A Z believe so, yes. 

Q He was the one at the end of each meeting who 
suggested when there would be another meeting, wasn't he? 

A Yes, we had asked if the Federal mediator would 
call a meeting many times. We discussed this with the 
Federal mediator, to get meetings. 

Q Did there come a time in January of 1964 when 
the Federal mediator suggested to both parties, the union 
and the company, that nobody seemed to lje getting anywhere 
and that maybe you better state your positions once more, 
and then he would, if there were a ot change, that he would 
suspend further negotiating sessions; do you remember that? 

A I can't recall.' 

Q That would have been a significant event, 
wouldn't it? 

A No. I believe the Federal mediator came up with 
some good proposals and they had refused and there was no 
further going on. 


THE COURT; The thing is, do you remember the 
Federal mediator ever saying that? 

THE WITNESS* No, I can't recall. 

Q Am Z not correct, Mr. Hess, that there was a 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.V. CO 7-4SS0 















*."• • J 

dheb Hess-cross 322 

meeting on January 21, 1964, at which the Federal mediator 
made that statement, that he wanted to know what the 
present positions of the parties were and that the 
company stated its position that it needed a substantial 
wage cut and the other be lief which it had offered? 

A They probably did, yes, 

Q And that you, you personally, at that meeting — 

if I said January 21, Z meant January 6 — that you 
personally at that meeting said, "Our position is the same. 
However, the employees want to go back and would go back 
to work under the old agreement u ? 

V 

Do you recall making that as your last offer 

.« » 

•'**;*»• 1* 

in connection with the negotiations which the Federal 
mediator was holding as to the working agreement? 

A I probably did, if it says it there. 

• , 

Q And that Mr. Bernstein then said, "I would like 
to make it clear that the employees refuse to return to 
work under the new terms and conditions proposed to them 
by the company"? 

/ • * • . ’ » • 

A Yes. 

Q And that you then said, "Z would again like to say 
that we would be willing to return to work under the same 
agreement for a one-year period or for a two-year period 
with a one-year re-opening"/ was that your offer at that 
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Yes, it probably was, you are reading it. 

And that Mr. Bernstein then said, "Would you be 
willing to return to work under the terms and conditions 
set forth by the company on July 16," and you said again 
you would go back to work under the old agreement? 

A Yes, sir. 

Q Now, so that would refresh your recollection, I 
take it, that up to January 6, at least, 1964, you had not 
offered to accept all of the company's proposals? 

A Yes, sir. 

Q Now that we have discussed that meeting, does 
that refresh y>ur recollection that on February 3, there was 
one final meeting in which the Federal mediator said or 
asked if you had changed your position, the company 
union, and each one of you said no, and the Federal 
mediator said, "Then I'm going to adjourn any further 
negotiations until I hear from one or the other parties 
that there's some sense in having it"? 

A l can't recall. 

Q You don't recall that? 

A You say, there are two meetings he made that 
statement? I can't recall. 

Q In your testimony, on direct examination, you 

: ' * 
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testified that you made this offer to accept all of the 
company's proposals in June or July 1964. 

A Yes, sir. 

Q Then on cross-examination, you changed that and 

said that you believed that you had made that offer in 
December of 1963 or January of 1964; do you recall that? 

A I can't recall when we made it. Z know we made 
it at the meeting in Valley Forge Hotel up in Norristown. 

You seem to have all the minutes there. When were we up 
to Valley Forge? 

Q How about at the Social Security Office in 
Norristown? 

A What about the Social Security? 

Q Didn't you meet sometimes at the Social Security 
Office in Norristown? 

A Yes, sir, this is when we filed for unemployment 
compensation. 

» 

Q Did you have negotiating meetings at the Social 
Security Office? 

A No, sir, we don't negotiate in the Social Security 
Office in Norristown. 

Q You never negotiated there? 

A Not that I can recall. 

0 Did you negotiate anywhere in Norristown other 
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than at the Valley Fofge Hotel? 

A NOt that I can recall. The Valley Forge Hotel 
la about the only one I can lemember In Norristown. 

Q Well, we have discussed the January 6 meeting 
at which y>ur offer was that you would go back under the 
old agreement. 

Isn't thatindicative of the fact, doesn't that 
refresh your recollection, that at least up until then, 
you had not offered to accede to all the company's demands? 

A January 1964? 

Q 1964. 

A Yes, sir. 

Q You don't recall, I take it, that there was a 
time when the Federal mediator knocked off having any 
meetings with respect to the working agreement? 

A There were so many things happening and we were 
trying to get so many meetings, I can't recall when and 
where, what was what. 

Q You are suggesting thatyou don't recall that at 

% 

some time that meetings on the working agreement were 

•% 

suspended because of what the Federal mediator said was an 
impasse? 

A Probably did. That's true but I can't remember 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 



when. 









1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


dheb 


Q 

A 


did. 


_ 221A 


Hess-cross 326 ~A 

THE COURT: Do you remember it happening? 

THE WITNESS: Yes, I guess so. 

You remember that it happened? 

I can't recall. I'm saying it but it probably 


Q Between that time, between January 21, the 
January 21 meeting, at which your position was that you 
would go back under the old agreement, do you recall any 
further meetings until May 1 for negotiations with the 
company about either the working agreement or the welfare 
agreement? 


A Probably the welfare agreement, I guess. 

0 Well, you testified for your counsel and 
identified a document dated May 1, 1964, tinder which the 
company gave you notice that it wished to renegotiate t.he 
welfare agreement, am I correct? 

A Yes, sir. 

Q I'm asking you if you recall any meetings between 
January 6 or February 3, and the first meeting under the 
re-opening of the welfare agreement which dealt with 
negotiations as to either the working agreement or the 
welfare agreement. 

A February 3? I can't recall. I believe we had 
meetings at the Valley Forge Hotel. I don't know what the 
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2 

dates were, though. 


3 

Q Hhat is your best recollection now about when 


4 

this offer to accept all of the company's proposals took 


5 

place? 


6 

A Probably right around a time in 1964. 


7 

Q What time in 1964? 


8 

A When we got notice to re-open on the welfare 


9 

agreement. 


10 

Q When you testified on cross-examination the 


11 

other day, you testified that you had offered to accept all 

1 

12 

the company's proposals before the welfare agreement was 

i 

13 

either re-opened or re-openable. 

1 

14 

A Well, i said right around this time. I didn't - 

i 

! 

15 

know if we were — we were not in negotiations with the 

1 

1 

16 

welfare agreement at that time. 

i 

1 

17 

0 Was the Federal mediator present when you made 

1 

1 

18 

this offer? 

* \ 

l 

1 

19 

A No, sir. 

l 

: 

i 

□ 

Q He was not. Where did you make this offer? 

i 

21 

A At the Valley Forge Hotel in Norristown, 

i 

J 

22 

Pennsylvania. 


23 

0 In whose company? 

1 

• 

1 

24 

A In whose company? 


25 

THE COURT i Who was there when you made the offer? 

\ \ 

1 

I 


4 
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A For the company, yon mean? 

Q Who was there for everybody? 

A For the union, we had our negotiating committee 
there, and for the company, they changed so many times, 
see If I can remember, Z believe Reinrich was there, X 
believe a Mr. Schick,, a Mr. Conway. I can't recall if 
there were any more there or not. 


Q And this is supposed to be some time before May 1, 


1964? 


A In around that time. Z can't say it was before 


or after, no. 


0 What did you say? Are you the one that made 


thatoffer? 

A Yes, sir. 

Q What did you say? 

A The committee came up an^l we decided that we 
would concede to all the company proposals to see what 
position they would take. 

Q What did you say? 

A We started, as far as we are concerned, we are 
conceding, we will give you anything you want in order to 
re-open the plant and get the people back to work. 

0 What did the company say? 

A The company said it is too late, the axe has 
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fallen; remarks similar to that. 

Q That was a most significant — 

A z believe that was made by Mr. Heinrich* 

Bernstein , either one. 

Q That was a most significant meetings* wasn't it? 

A Yes* sir. 

Q You offered to give in to everything the company 
had been wanting for the last six or seven months? 

A We had been making offers and then they would 
have to gc back to their committee and they would come back 
and reject them. 

Q This* you say* was a total surrender to the 
company's demands* right? 

A Yes* sir. 

Q Wasn't that something that you would have put 
down in writing? 

A Z believe we would have* yes. 

Q But you haven't found anything? 

A There '8 a lot of things Z haven't found z wish 

Z could. 

Q You haven't found this? 

A Mo. 

Q And you say this was a meeting at which the 
Federal mediator was not present? 
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A Z don't believe he was present, no. He night 
have been. 

Q X thought he was present at every single 
meeting that took place after you invited him in at the 
time of the strike? 

A Z can't remember. 

THE COURTx Zs this a good place for a recess? 

MR. MOSSx Z guess so. 

THE COURT: Five minutes or so. 

(Recess) 

BY MR. MOSS! 

Q After you made this surrender to the company's 
entire demands and they refused to accept it, did you 
file another refusal to bargain ttys charge with the NLRB? 

A No, sir. 

Q That was the ultimate refusal to bargain, was it 

not? 

A They just said it was too late at that time to 
accept it. 

THE COURT! Z think you have exhausted this topic. 
He doesn't remember when he did it or where he did it. He 
remembers doing it and he sain- the Federal mediator wasn't 
there. 

MR. MOSS! Your Honor, X'm not sure it is 
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Riia-eroii 

necessary to leave it at Mr. Bess' word. 

Zt certainly is a very serious charge that he 
makes,that he gave in entirely and the company refused to 
re-open the plant. 

THE COURT: Zt seems we have established that he 
has no recollection except a recollection that it happened 
and that no Pederal mediator was there. 

Mow, Z don't see what further you are going to 
get by cross-examining him. 

The fact that he didn't file a complaint, you 
can argue the significance of that but there's no point 
in cross-examining him about it. 

Z take it, your position is that this never 

happened? 

MR. MOSS: Yes, sir. And certainly, if it did 
happen, they would have same minutes which would show that. 
THE COURT: You made that point. 

A Zt is in the deposition. Zsn't there a date in 
the deposition or anything? 

Q MO. And you were asked to produce *11 the 

minutes of the negotiating sessions, were you not, on the 

1 

deposition? 

A Yes, what z could recover. 

0 Mr. Hess, turning to a new subject, for a moment, 

$ 4 - 
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THE WITNESS* I did not, yes. 

BY MR. MOSS* 

Q Did you file any grievance about the company's 
failure to pay you, the layoff people, that severance award? 

A We tried to file grievances but the company 
stated they would not accept them. They had no working 
agreement in effect. 

Q Did you file any grievance, can you produce any 
grievance you filed about the laid off employees and this 
severance award filed around this time? 

A The company stated they would accept no grievances 
from us due to the fact that our working agreement has 
expired. 

Q Did you file some grievances in December, of 1964? 
I'm talking about grievances filed now — 

THE COURT* The purpose of this is to establish 
this was an afterthought? 

MR. MOSS* Yes, sir. 

THE COURT* Isn't that rather conclusively 
established, that the first complaint didn't mention it? 

The first complaint in this action didn't mention this 

# 

period. I picked that up somewhere. 

MR. MOSS* That's right. 

THE COURT* Why worry the point? Obviously it is 
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! 

2 

only an afterthought. That doesn't necessarily mean it is 


3 

not true, but the fact that it is an afterthought seems to 

• 

4 

me obvious. 


5 

MR. MOSS: It seems to me to be important to 


6 

establish here that although this witness is testifying 

: 

7 

that this demand at this time was for a special distribution 

: 

8 

and, therefore, supports their position that it was their 

i 

9 

opinion that it had permanently ceased operation at that 

i 

10 

time, it is important to prove that is not what this demand 

i 

11 

was about at all. 

i 

12 

. I 

THE COURT: I suppose that is correct. 

( 

! 

13 

MR. MOSS: I'm just wanting to pin this man down 

i 

14 

on the fact that at this time they didn't file any 

» 

15 

grievances about this saying that they were entitled at 


16 

this time to a special distribution. 


17 

THE COURT: I think you have established that. 

. 

18 ' 

MR. MOSS: I'm really not sure I have. If the 

* f 

19 

witness agrees I have established that, that would suit me 

I 

20 

fine. 


21 

THE COURT: It is more important that I agree. 

• 

22 

MR. MOSS: I agree with that. 


23 

THE WITNESS: We discussed the grievance with the 

i 

24 

company and they refused to handle it due to the fact that 


25 

the working agreement has terminated. 
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2 

THE COURT* The Court will take judicial notice 


3 

that all people always think that the idea they now have 


4 

they had at the beginning. 


5 

This witness, in ray judgment, is in error on that 


6 

view as to this issue. 


> 

7 

BY MIL. MOSS* 


8 

Q Mr. Hess, I want to leave in front of you a copy 

i 

! 

9 

of the Conshohocken welfare agreement, which has been 

j 

i 

10 

marked in evidence as Exhibit 36, and I just want to leave 

I 

1 

11 

it there with you if you will hold on to it for a minute 


12 

because Z want to ask you some questions about it. 


* 13 

Exhibit 45 in evidence,which is a letter of May 1, 

I 

t 

: 

14 

1964, is the document that you spok e of previously, which 

1 

15 

the company gave you notice that it wished to re-open and 

i 

i 

16 

renegotiate the welfare agreement in accordance with the 

i 

j 

• 

17 

welfare agreement terms; am Z right? 

i 

i 

18 

A Yes, sir. 


19 

Q How long had a welfare agreement been in effect 

) 

i 

* ! 

20 

between the company and the union? 

i 

1 

21 ! 

A The last one? Since 1961. 

i< 

22 

0 Well, there had been a welfare agreement which 

1 

23 

contained the fringe benefits since, am Z right, somewhere 

1 

24 

« 

around 1950? 


25 

A Yes, sir. 

i 

~* 

> 
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Q And am Z also correct that up until^1961, that 
welfare agreement terminated at the same time as the 
working agreement terminated? 

A Tea , air. 

Q And that in 1961, there waa a sort of general 

conaolidation of the welfare agreementa which had been 

i 

a pension plan and an insurance plan, insurance benefits 
plan, and a service award and special distribution plan? 

A Tea. 

Q Am I correct that it was in 1961 for the first 
time that the union negotiated with the company the 
provision that the welfare agreement would stay effective 
for five years and the working agreement would be only 
effective for two years? 

A The first time we negotiated this? 

Q Up until that time, the welfare agreement had 
always expired at the same time As the working agreement, 
had it not? 

A I can't answer that. I thought they were 
five-year agreements. 

Q You don't know? 

A I can't — no. 

0 Who negotiated into the contract the fact that 
the welfare agreement was going to last for five years and 
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/** 

be re-openable once in that period after May I, 1964? 

A The local union with help from the international 
representative*• 

Q Am I correct that your testimony here has been 
that every time the working agreement came up for 
renegotiation you, with the big four — that the main 
negotiations were about wages and fringe benefits? 

A Yea, sir. 

Q And that when your working agreement thereafter 

< 

came up, you sought and generally accomplished the same 
wage increase, an increase in fringe benefits which the 
big four had acquired, is that right? 

A Yes. 

Q Does that refresh y>ur recollection as to whether 

it was the union's request or the company's request that 

v # , , . 

this five-year agreement be re-openable some time in the" 
source of the agreement? 

A Yes, sir. This was at the union's request. 

Q And am I also correct that you negotiated at that 
time that if the negotiations were not successful within 
sixty days that you would have an opportunity to denounce 
the agreement, to terminate the welfare agreement? 

A Yes, sir. 

0 Am I also correct that you also at that time 
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negotiated a provision that if the welfare agreement 
terminated in accordance with those terms that you all 
could terminate the working agreement at the same time? 

A Yes, sir. 

Q Even though the working agreements might still 

have some period to run? 

A Yes, sir, 

Q And you also negotiated into the welfare 
agreement that if thereafter there was agreement upon a new 
welfare agreement, that then the old working agreement 
would automatically come back into effect; am I right? 

A Yes, sir* 

THE COURT: Z didn't get. the last question. 

Off the record* 

(Discussion off the record.) 

BY MR. MOSS* 

Q Mr. Hess, do you recall when the first negotiation 
session under the welfare agreement took place? 

A No. I know we received notice in May* 

Q Let me show you what has been marked Exhibit 46 
and ask you if that refreshes your recollection as to when 
the first negotiation was held. 

A What was your question? 

Q When the first meeting was scheduled under the 

^ ^ v- - y- 
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THE COURT: Company minutes? / 

MR. MOSS: Union minutes. 

MR. TAYLOR: Previously marked as what? 

MR. MOSS: They were marked as ZZ# Z guess. 

MR. TAYLOR: Are they in the pretrial order? 

MR. MOSS: No. 

THE COURT: Do you recognize the handwriting by 
any chance, Mr. Hess? 

A What was your question? 

Q I asked you if looking at those minutes# you 
recognize them as copies of minutes kept# union minutes# 
kept of the meeting of May 21. 

A I have not seen these minutes. 

THE COURT: Reading them# does it refresh your 
recollection as to what happened at that meeting? 

THE VT 7NESS: No. 

Q Look at the bottom of it. The very last thing 
on that minute. Does it report a statement by you? 

A Yes# sir. 

Q Which says what? 

A "If the company will go along with the present 
CBA for two years# we will accept your proposals on the 
pension agreement." 

0 Does that refresh your recollection that you 
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2 

made that offer to the company on May 21, 196^ sessions? 

1 

1 

3 

A I can't recall but X will say yes, X probably 

1 

| 

4 

did. 

i 

' 

5 

THE COURTi Those are in handwriting, aren't they? 

j 

6 

MR. MOSS: Yes. 

i 

7 

THE COURT: Do you recognise the handwriting? 

i 

! 

| 

8 

THE WITNESS: It is, X believe, Mike Sabol. He 

1 

! 

9 

was our field representative for the international at the 


10 

time. 


11 

THE COURT: Does it look like his handwriting? 

■ f 

12 

THE WITNESS: Yes. 

1 

13 

MR. MOSS: Your Honor, I think that the 

i 

: 

14 

plaintiffs' counsel will agree that these were identified 


15 

at the pretrial of Mr. Sabol as being minutes kept in his 


16 

handwriting which he produced and they have the ethers right 

i 

17 

there, do you not? 

i 

j 

18 

MR. TAYLOR: Yes, we do. 

i 

i 

i 

19 

THE COURT: Then it is generally agreed it is Mr. 

i 

i 

20 

Sabol's handwriting? Mr. Sabol apparently said so on 

i 

21 

deposition and the witness says so now. , 

i 

i 

22 

MR. TAYLOR: Yes, X believe so, your Honor. 

i 

i 

23 

Q Is that a serious offer, Mr. Hess? 

« 

< 

24 

A Yes, sir. 

i 

i 

25 

Q That would indicate, would it not, also, that at 

. N 

i 

V 

j 

t 

f 
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least by May 21, 1964, you had not offered a Complete 
acceptance of all the company's proposals? 

A No, sir. 

Q It doesn't? 

A We did concede prior to this time to accept the 
company's proposal. The statement was probably made there 
when we went into negotiations for the welfare agreement 
that at that time we had seen that we’could not get the 
company to go along — at the time we made the proposal 
so we stated we would be willing to go along — we would 
give them all the proposals on the welfare agreement if 
they would go along with the CBA agreement. 

Q So it is your testimony now that the company, 
having rejected your offer to go along on everything in 
the working agreement, that now you were offering to go 
along with everything they wanted on the welfare agreement 
but retreating from your prior offer that you would give 
them what they said they needed on the working agreement? 

A That's right. 

Q Do you recall how many meetings there were, 
negotiating meetings, under the welfare agreement? 

A No. Z believe a few. X don't know how many. 

Q Am I correct that you negotiated, at least 
occasionally, between May 21 and September 1964? 
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1 

1 

J 

2 

A September when? 4 

i 

3 

Q 1964. 

J 

4 

A Yes, sir. 

! 

5 

Q Am I correct that during the course of those 

| 

! 

6 

negotiations, the union maintained firmly its position 

1 

7 

that it- would not agree to any wage cut? 

i 

8 

A z don't recall. 

i 

9 

Q Am I also correct that it was your position 

i 

1 

i 

10 

and the union's position that you didn't want to negotiate 

j 

| 

11 

anything about the welfare agreement, you wanted to 


12 

. > 

> 

negotiate only a new working agreement? 

j 

13 

A I don't recall. Z know we wanted to negotiate 

) 

14 

to try to get that plant back in operation. 

J 

i 

i 

15 

Q Mr. Hess, this was an important matter for you 

i 

16 

and an Z not correct that to your recollection, it was the 

i 

j 

17 

union's position throughout the negotiations on the welfare 

i 

18 

agreement that they didn't want to renegotiate the welfare 

i 

• 

19 

agreement, that they wanted to talk about getting settled 

: 

: 

20 

on a new working agreement? 

i 

• 

i 

21 

A Yes, sir. We wanted to get settled on a new 

1 

22 

working agreement. 

1 

j 

23 

0 Z'm asking you whether you didn't take the 

1 

i 

24 

position in the welfare agreement negotiations that you 

i 

25 

didn't want to talk about welfare agreement negotiations. 

t 

{ 


• •• 
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that you wanted to negotiate a new working agreement? 

A No, sir. I didn't take any position. Z wanted 
to talk about everything* 

Q I'm talking about the union's position* 

Enunciated by you and Mr. Sabol, Mr. Vasko, if he was 
there, that you didn't want to negotiate the welfare 
agreement, you wanted to negotiate a working agreement? 

A We wanted to negotiate. We wanted to talk. We 
wanted to get that plant back into operation. 

THE COURT: I understand that but that's not 
inconsistent with what counsel is asking. 

Did you tell the company representatives that 
your position was that the only way to get the plant back 
in operation was forget about the welfare agreement and 
get a working agreement set up; was that your position? 

THE WITNESS: I probably suggested that, yes. 

THE COURT: That's what he wants to know. Was 
that your position? 

I don't know what relevance it has but that's 
what he wants to know. 

Q Am I not correct that from time to time in those 
negotiations that you made it clear to — or the union 
made it clear to the company management that they might have 
given this relief to the prior management but they were 
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not going to give it to the present management? 

A I might have made that statement, yes. 

Q Am I not also correct that throughout these 
negotiations which had been called by the company to 
renegotiate the welfare agreement that the union 
persistently took the position, kept to the position, that 
they would not accept any wage cut? 

A No, I would not say that. 

Q Did the company ever accept your offer to extend 
the working agreement for two years in return for your 
acceptance of all of their proposals for the welfare 
agreement? 

A No, sir, not that 1 can recall. 

Q As a matter of fact, they specifically turned it 
down, did they not? 

A The company turned it down? I can't recall. As 
far as I know, yes. 

MR. MOSSt Your Honor, would this be a convenient 
time to 8top? 1 think I can reorganise myself better to go 
on with the afternoon and probably finish with Mr. Hess. 


THE COURT: All right. I can't resume before 


two, but — 


MR. MOSS: Z think it probably would be 


profitable for everybody, 


^ ^ 
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I don't know if I said that or not* Z talked abou 


a nationwide boycott, yes. 

Q And thereafter did you get involved with a nation¬ 
wide boycott by the union of Lee tires? 

A Did I get involved? Yes, sir* 

THE COURTt Was there such a boycott? 

Q There was such a boycott that you all initiated 
and made as effective as possible, was there not? 

A Yes, sir* 

Q Sometime later did you become — 


THE COURTs What was the machinery for making it 


effective? 


MR. MOSSi I guess Mr* Hess can answer that 


question better than Z can. 


THE COURTs You say there was a boycott* What 


does that mean? 

THE WITNESS s That means we tried to get people n 
to buy Lee tires, and so forth* We explained to them what 
just happened at Lee tire — 

THE COURTs Who are the people you tried to get 
not to buy them? 

THE WITNESSs All union people, anybody we could 
get, generally everybody, not to purchase the tire. 
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2 

0 Did there cone a time. Hr. Hess, when you under¬ 


3 

stood thfc Mohawk was no longer making Lee tires but that 

• 1 

4 

United States Rubber was? 

1 

5 

A Yes. 


6 

Q Do you know when you first became aware of that? 

1 

! 

7 

A No, I don't .’know when Z first became aware of 


8 

it, but I know — X believe they had an order. When they 

1 

9 

completed the order, they didn't renew it. 


10 

THE COURTt When Mohawk completed the order, Mo¬ 

i 

11 

hawk didn't renew? 


12 

THE WITNESS! That's right. 


13 

Q Your counsel offered in evidence Exhibit 16A, an 


14 

agreement dated May 28, 1964 between Lee Tire Centers and 

1 

15 

United States Rubber Company, providing that the United States 

1 

16 

• 

i 

i 


Rubber Company would make Lee Tires. 


17 

A Yes, sir. 

1 

i 

18 

Q Can Z assume that shortly after United States Rubber 

! 

i 

19 

Company began making Lee Tires you became aware of that fact? 

i 

1 

20 

A Yes, z became aware that U. S. made the tires. 

! 

21 

% 

Q I'd like to show you a document which was marked 26 

ft ! 

22 


• 


and ask you if you recognise that as a copy of an article in 

i 

23 

the United Rubber Worker magazine with respect to united 

i 

24 

States Rubber Company making Lee Tires and the efforts of the 

i 

25 

union to prevent them from doing so or dissuade them from 

1 

j 


• 
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doing so. 

* 

THE COURTt United Rubber Worker# Z assume# is a 
union paper? 

MR. MOSSi Yes# sir. 

A Yes# sir. 

MR. MOSSi I offer it in evidence. 

THE COURTt Any objection? 

MR. AUERBACHt No objection# your Honor. 

THE COURT! Received as 26A. 

(Defendant's Exhibit 26A received in evidence.) 

Q Mr. Hess# the pretrial order indicates that the 
parties stipulated that the company and the union met in 
negotiating sessions on the company's proposals on May 21st# 
June 18th# June 24th# June 30th# July 7th# to revise the 
welfare agreement. Can you tell me whether at any of those 
meetings the union agreed to go along with all the company's 
proposals if the company would reopen the plant? 


A In '64? 

Q Yes. 

A Yes# sir. Z believe prior to meeting on the wel¬ 
fare agreement# Z believe. 

Q Prior to that? 

A Yes. 

Q I am talking about these particular meetings 


I 

I 


I 



I 

I 


, 


I 

i 
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vhich the parties have agreed were held to negotiate the 
welfare agreement. At any of those meetings did the union 
renew its offer to go along with ^everything that the 
company wanted on the working agreement? 

A No, not after that one particular agreement where 
we decided, no. 

Q I'm correct, am I not, that from then on, during 
these meetings which were for the purpose of renegotiating 
the welfare agreement, that the union's position was that it 
wanted the old working agreement? - 

A We needed a working agreement in order to nego¬ 
tiate a welfare agreement. 

Q Your position was that you wanted the old working 
agreement? 

A Yes, we wanted to work along with the old agree¬ 
ment, but we were willing to make changes. I believe if you 
go along in your meetings you will see, especially with the 
minutes that you have, that there were proposed changes. 

Q Did you ever propose to go along with the wage 
cut the company wanted? 

A No, sir. Not after that one meeting. 

THE COURT t Do I understand that you had one 
meeting where — 

THE WITNESS i We had the one meting where we 
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conceded on everything, 

% 

THE COURT* And the company turned that down, and 
then you went on negotiating — 

THE WITNESSi No, When we went in to meetings, 
we would discuss pretty near everything. They didn't bring 
up wages at every meeting we had, 

THE COURT* At one meeting you said you will do 
everything they want you to do. They turned that down? 

THE WITNESS* Yes, 


meetings? 


THE COURT* What was the point of going to other 


THE WITNESS* What was the point of going on? 


We wanted to continue — 

THE COURT* If you had told them, "We will do 
everything you want da to do,” and they said, "we won't 
put you back to work even though -.you say you will do every¬ 
thing we ask you to,” what was the point of going on with 
negotiations? 

THE WITNESS* The company wanted to, 

* 

THE COURT* What was the poirit of going to meeting* 
If j wU had told them what you told me, that you had said 
to them, "I will do everything you want,” and they said, 

"No, we are not interested, the axe‘.has fallen,” then what 
is the purpose of going on talking? 
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2 

THE WITNESS t So they could throw ax\ unfair i»v>or 



3 

charge at us if we didn't go to the meeting. 



4 

THE COURT* You mean to say that you thought that 



5 

you, having told them that you would give in to every demand 



6 

they had made, and they said no, you thought it would be un- 




. proc,+ie.e- 



7 

fair labor^if you did not keep on talking to them after that? 



8 

THE WITNESS* Right. Whenever there was a meeting 



9 

called, we felt we should be there or we should call meetings* 

- 


10 

THE COURT* Even though you had said that, "What¬ 



11 

ever demand you make 1 will give in to it," you thought you 

1 


12 

’i . 

still had to go to meetings When they had said, "We don't 



1 ‘ U 

care what you say, we are not going to reopen the contract,” 



14 

you *till had to go to meetings? is that your thought? 



15 

THE WITNESS* Yes. 



16 

Q I believe you testified this morning that even 



17 

after that you never filed a refusal-to-bargaln charge with 



18 

the NLRB, right? 



19 

A No, sir. 



20 

Q On July 8th, by Exhibit 48, the company notified 



21 

the union, did it not, that it was its intention to exercise 



22 

its rights to terminate the welfare agreement since the 



• 23 

negotiations were getting nowhere? 



24 

A Yes, sir. 



25 





Q And that was in accordance with the terna of the 

I 



^ ^ 



f 
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2 

were going to report to the board the position of the parties, 

.* • 

the state of the negotiations at that timet 

3 

4 

A This was In Novemberrof *64? 

5 

Q Yes. 

6 

A They probably did, yes. 

€ 7 

Q Do you recall that at that time a meeting was set 

8 

for December 10th at which a report would be made about 

9 

whatever happened at the board meeting? 

10 

A Probably did, yes. 

11 

12 

Q Do you recall that there was one final meeting • 

in December at which the company announced that Mr.—Heinrich, 

« * 

* 13 

I believe, announced for the company that at the board 

14 

meeting the company had determined to cease all operations 

15 

because of the inability to reach agreement with the union 

16 

and that you or the union announced that you were still 

r 17 

on strike and that picketing at the plant was going to 

18 

continue? 

19 

A In December of 1964? 

20 

Q Yes. 

21 

A Yes, sir. 

22 

Q What was the union's position at those last two 

23 

meetings about the conditions under which it would go back 

24 

to work at the Conshohocken plant? 

25 

A X can't recall what our position was. I know we 


v ^ 
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t 

to <jo back, except for the tine when you said some time you 
agreed to go back under everything? 

A Yes. 

Q Xn telling you about that, you understand that X 
do not accept that as being what happened, but your posi¬ 
tion is that one time in December or January, Deceiriber 1963, 
January 1964, the union offered- to accept all the company's 
then conditions? 

A Yes, sir, 

Q And the company said no? 

A Yes, sir, 

Q But other than that one time you never agreed to 
accept the July 16th working conditions or the wage cut? 

A That is right, 

Q X am correct, am X not, that on December 14th the 
company sent out a communication to each one of its striking 
employees and the former employees a notification that the 
company had decided to discontinue permanently all tire 
manufacturing operations at the plant and advising them 
that their employment was terminated * is that right? 

A Yes, 

Q Those notices have been already received in 
evidence as Exhibit 51 and Exhibit 50? 

A Right, 
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2 

Q Up to that time had you filed any charges with 

* 

3 

the National Labor Relations Board that the company had gone- 

4 

out of business without consulting the union on the terms 

5 

and conditions of the cessation of business? 

6 

A No# sir# 

r 7 

Q And after that date# December 14th# did you ever 

8 

file such a charge with the NLRB? 

9 

A No# sir# 

10 


11 


12 


13 


14 


15 


16 

* 

r 17 


18 


19 


20 


21 

* 

22 


23 


| 24 


25 


— - 

\ 
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2 

3 
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6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


- Hess-cross 

THE COURTI April 22nd, you say? 

MR. MOSSt The summons is dated or stamped April 
22 t 1966, by the Clerk's office here in the Southern 
District. 


THE COURTS That is when the lawsuit was started? 

MR. MOSSt Yes. 

Q Mr. Hess, Z just have a couple of ether things 
Z would like to cover with you. 

After the company announced the permanent cessation of 
business in December and notified all of its employees cf 
termination, what happened to the picketing and the strike? 

A We at that time did not have that many pickets 
around but we did have pickets around the plant. 

Q You kept on picketing the plant? 

A Yes. 

Q Did there coma a time in 1966 when you became 
aware of the fact that Qoodyear Tire & Rubber Company had 
taken an option on the plant, to lease it? 

A Yes, sir, Z was involved. 

% 

Q You were advised of that? 

A Yes, sir. 

Q Let me ask you something else. 

Prior to the termination of the welfare agreement, am X 
correct that you made a demand or a request during the 


X- 
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A X believe they were moving in there in May of 
1966, some time in May, 

Q Am Z correct that even When Goodyear began to move 
into the plant you all were atill picketing? 

A We had pickets around there, yes. 

THE COURTi You said 1966 and you said 1965. 

Q l am sorry. 1965. 

A *65. 


Q you still had pickets around the plant when Good¬ 


year was moving inf 
A Yes. 

Q There came a time, did there not, when the inter¬ 
national called the strike off? 

A Yes, sir. 

Q That was after Goodyear had begun moving into the 
plant? 

A That was after Goodyear exercised an option, 
yes, sir. When they exercised their option. 

Q Did Local 227 accept the international's view that 

% 

the strike was over? 

A Did the local accept? Yes, sir. 

Q You challenged that action of the international, 
did you not? 

A Did X challenge it? 
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Q The Local 227. 

A Did Local 227? 

Q Yes. 

A Yes, sir. 

Q Eventually you came to the place where the 
international union revoked the charter of Local 227? 

A Yes, sir. 

Q Over that issue? 

A Maybe not over that issue, but they revoked the 

charter, yes. 

Q There also came a time, did there not, when the 
international union sued Local 227 to get possession of the 
assets of Local 227? 

A Yes, sir. 

Q There also came a time, did there not, when you 
went back to work at the Goodyear plant? 

A Yes, sir. 

Q When was that, Mr. Hess? 

A August 11th of 1965. 

% 

Q Did you go back to work at the Goodyear plant under 
a collective bargaining agreement? 

A No, sir. 

Q You went back to work without a collective bargain¬ 
ing agreement, did you not? 
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A Yes. ,\ 

Q How many of the other employees, former employees, 
of Lee went back to work with you* > 

A Z can't recall offhand. Quite a group. 

Q Did there come a time later on when — 


MR. MOSS I Strike that. 

Q How long did you work for Goodyear without a 
collective bargaining agreement? 

A I'd say to around — I can't recall the first 
agreement. We organized the union in October of 1965. 

Q You organized a new local? 

A Yes, sir. 

Q Which was to cover the employees who were working 
at the Conshohocken plant but for the Goodyear company? 

A Yes, sir. 

Q Eventually did you enter into a collective 
bargaining agreement with Goodyear? 

A Yes, sir. 

THE COUBTt That new local had a different number? 

TBB WITNESS * Yes, Local 785. 

Q And'you became president of Local 785? 

A Yes, sir. 

Q And you still are president of Local 785? 

A Yes, sir. 


j 

i 


i 


i 

i 


I 

j 

I 

i 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.V. CO 7-4SS0 












‘V V 



• 



I 253A- 

u 

1 

dhdhl4 r?ess-cross 385 

i 

2 

Q One final question* 


3 

' % 

Aside from the forms which you sent to the company* 

1 

1 

1 

4 

which all of you sent to the company* in December 1964* and 

I 

1 

5 

the grievance that you sent to the company on January 8* 

I 

. 

6 

► 

1965* you made no other claims for a special distribution 

A 

i 

1 

7 

0 

or for arbitration of your claim until the first complaint 

1 

1 

I 

1 

8 

was filed in this case in April 1966? 


9 

A z guess so* yes. 

■ ! 

I 

10 

MR. MOSSt That is all. 

... i 

11 

\ 

THE COURT* Would you like a few minutes to 

! 

1 

12 

i 

organize yourself? 


13 

MR. TAYLOR* Your Honor* could we have a reasonable 

i 

14 

recess? 


15 

• 



THE COURT* That is what I am asking. 

i 

16 

• 

i 


MR. TAYLOR* We need some time* your Honor. 

i 

17 

THE COURT* You need about ten minutes? 

j 

18 

r .. 

i 


MR. TAYLOR* At least. 

i 

• 

19 

THE COURT* I would like to have you address your¬ 

j i 

i 

20 

self to this offer which seems very fuzzy as to what the 

i 

1 

i 

21 

% 



witness' testimony is on the subject. 


22 

• 

i 


As z understand it* at some point he offered to 

i 

23 

accept all the company's demands and then that offer was 

i 

i 

24 

■ • 

~ ! 


rejected* and then they went on negotiating for some months 

1 4 

25 

• 

| 


after that. Z wish you would try to straighten that out. 

, ■ \ 

i 

— 
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r, t v 

Z must say it seems rather strange. 

MR. AUERBACH* We will address ourselves to that. 
THE COURT* Ten minutes. 

MR. TAYLOR* 15, your Honor, if you will? 

THE COURT* 15. I will be back at 25 past 3. 
(Recess.) 
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REDIRECT EXAMINATION 
BY MR. AUERBACHt 

Q Mr. Hobs, Mr. Mosb asked you whether before you 
went out on strike or before the stoppage started whether 
you had offered to take any kind of pay cut. 

You had previously testified on direct examination 
I believe, that you had offered to ft 5 percent of your pay 
in cash. 

Do you recall that? 

THE COURT: Five percent in what? 

MR. AUERBACH: Five percent in stock. I'm sorry. 

I take that back. 

Q Do you recall that, Mr. Hess? 

A Yes. 

MR. MOSS: Excuse me. What is the time of this? 

Q When did you make that offer, Mr. Hess? When 
was it that you-- let me give you the sequence. 

I think you testified that originally the company 
asked for a 25 percent wage decrease. 

A Yes, sir. 

Q This was before the contract ended, well before 
the contract ended, you testified this was in, I believe, 
September 1962. 

Then later on, the company reduced its demand to 
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2 

20 percent. Then I believe you testified before the work 

| 

3 

stoppage, before the contract terminated in June 1963, 

| 

4 

June 30, 1963, that one of the offers that you people made 

1 

5 

was to take 5 percent of your pay not in cash but in stock. 

i 

1 

6 

Do you recall that? 

• 

I 

7 

A Yes. 

i 

■ 

8 

Q When was that? 


9 

A This was prior to the time that — prior to 

i 

10 

July 16 when we went out on the street. 

1 

11 

THE COURTx Is this reflected in any of the 


12 

minutes? 


13 

MR. AUERBACHt I believe he testified to this on — 


14 

THE COURTx I remember the testimony. I just 


15 

wonder whether it is reflected in any of the minutes. 

' 1 

16 

MR. AUERBACnx Your Honor, it is in the 


17 

Unemployment Compensation findings of fact, which hearing 

! 

1 

18 

took place right after — relatively shortly after — 

1 

19 

THE COURTx But not in any of the minutes of the 

! 

20 

meetings? 


21 

MR. AUERBACHx I believe it is somewhere, your 

| 

22 

Honor. We will try to find that. 

# 

* 

! 

23 

Q What was the company's response to that offer of 

| 

1 

24 

5 percert? 

1 

i 

25 

A I believe they said they would have to get back 

i 

1 

• 1 ' 

- 

• \ 

• 
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2 

with their executive committee and come back to us, and 


3 

they turned us down. 

i 

! ! 

4 

Q They turned you down flat? 


5 

A Yes. 

| 

6 

Q I want to think about it for a minute. 

I 

1 7 

Was it that they turned you down — did they 

i 

8 

say the 5 percent is not enough but if you make it 20 percenl 


9 

or anything like that, we might consider it, or did th' 


10 

just cut off discussion on the taking of part of your 

i 

11 

salary in stock? 


12 

. i 

A They just cut it off. 


13 

t 

0 To the best of your knowledge, were you the 


14 

lowest before the strike started, was your pay the lowest 


15 

in the tire industry in the Corshohocken area? 

i 

16 

A In the tire industry? 


17 

. 0 Yes. 


18 

A Yes. In our area. 


19 

Q In your working area? 


20 

A Yes. 


21 

THE COURT: You are talking about the union, not 

* I 

22 

him personally? 


23 

AUERBACH: No, no, the union. Any 


24 

competitor. 


25 

0 You recall Mr. Moss asking you about what you 



3^ yC X- ^ 

1 
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390 


your Honor, in view of the fact that this subject was 
opened by MT. Moss. 

THE COURT* I don't think the subject was opened 
by Mr. Moss, exactly. 

Anyway, proceed with your questioning. 


BY MR. AUERBACH* 

0 Mr. Hess, would you tell us what you did read 
about Mr. Clairmont? 

MR. MOSS* Your Honor, I object to the question. 

THE COURT t Overruled• 

A There was a book out called "A Guide To Wall 
Street," and this book told all about Atlas Plywood and 
I believe two other companies at that time. 

It stated what Clairmont does when he goes into 
a company, and apparently goes step-by-step, just what his 
moves are. 

We read this book, and we seemed to know what 
Clairmont's next move is by following the book, and this 
was it. 

Then the story came out in another magazine, and 
we read many articles on him from newspapers after that. 

But we followed this "Guide to Wall Street” and 
we sort of knew what Clairmont's moves were. 

Q What were these steps, in broad outline? 


N 
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A Well, where he buy* up- the stock, goes Into a 
company, buys up the stock, first thing he becomes the 
chairman, then president, he takes over and liquidates the 
company or sells it and goes on to another one. 

0 Did you ever have any discussions at the meetings 
with Mr. Clairmont about this subject matter? 

A Yes, we did. 

0 Would you tell us when and where they were? 

A Yes. It was prior to the work stoppage. We 
told Clairmont — as a matter of fact, we had the book in 
at a meeting with us on the table, and we showed it to 
Maurice Clairmont and we asked him about it. 

He didn't sfcem to want to discuss it. He said, 
"Well, you just check those plants today and you will find 
out those plants are operating." 


That was about it. He never wanted to get into 


discussion — 

THE COURT: He told you the book said that 
certain plants were unoperative and he said, "You check and 
you will find that isn't true, they are"? 

THE WITNESS: Yes. What he did, he run the plants 
down until the plants became a white elephant and then 
somebody purchased it. 

THE COURT: That's what the book said? 
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THE WITNESS: Yes. 

THE COURT: You told that to Clairmont, and then 
what did you say? 

THE WITNESS: No• We told Clairmont the steps 
he is going through and Maurice Clairmont told us, "Check 
back today and see if those plants are still operating 
and if they are making money," which they are. There is 
no doubt about it. 

Q Was Mr. Clairmont operating them? 

A Those plants? 

Q Yes. 

A No, sir. He was out. 

Q Somebody else was operating them? 

A Yes. 

Q Mr. Moss asked you a number of questions about 
the super seniority for tire builders. 

You, of course, recall your testimony that Mr. — 
that the company asked you to give super seniority for 
tire builders. 

First of all, how many or are there any jobs, 
were there any other jobs where in your opinion the skill 
or training, or whatever it was, required was at least 
as high as they were — as it was for tire building? 

A There are many jobs in the plant which took 

X- ^ ■ yi- 
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2 

the company apparently disagreed with you, your estimate. 

j 

3 

that they had enough. 

i 

4 

THE WITNESS: No, they had sufficient tire 


5 

builders in there. 


6 

THE COURT: Then why did they write this letter? 


7 

THE WITNESS: In case they would get some type 

i 

8 

of an order, I imagine, where production would increase. 

i 

9 

which they didn't have at this time. 


10 

"V 

THE COURT: They said they were going to increase 

i 

11 

production even though they didn't have the order.- 

i 

12 

THE WITNESS: No. As a matter of fact. 

i 

j 

13 

production was decreasing all the time. 

4 

14 

THE COURT: As I read this letter, it says they 

1 

15 

were going to increase production even though they didn't 

' 

16 

have any orders, if you would let them have super seniority. 

I 

17 

THE WITNESS: No, sir. 


18 

THE COURT: Maybe you will wish to read it. 

1 

19 

Isn't that what it says? 


20 

MR. AUERBACH: In point of fact, your Honor, they 


21 

were still laying off. 


22 

THE COURT: But the letter says they were going 


23 

to change that practice and start taking on people if you 


24 

grant them super seniority. 


25 

Maybe the letter was not sincere, but he says 

> 
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Hess-redirect 
never put it to the test. 


whether it 


MR. AUERBACH: Because after this letter, after 
May 1, they were still laying off. 

THE COURT: But the letter says * "If you give 
me super seniority, I will stop laying off. I will, on 
the contrary, take more." 

He says, "I won't give you super seniority." 

How could we speculate as to what they would 
have done if they agreed to the contents of the letter? 

BY MR. AUERBACH: 

Q Did you have any conversations with Mr. Barkett 
on the contents of that letter? 

A Yes, sir, we had discussed it. 

Q After May 1? What did you tell him? 

A We told him as far as the union was concerned, 
we gave him super seniority as far as tire builders are 
concerned, 

As a matter of fact, we had a meeting, we called 
a meeting of the entire membership on a Sunday, and we had 
put this to a vote, and the vote came out by a few votes 
to agree with super seniority. 

THE COURT: That's on future layoffs? 

THE WITNESS: On future layoffs. 
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THE COURT: This letters concerns itself — 

THE WITNESS: Asking for it on recall. At that 
time, we were laying off. As a matter of fact, we were 
getting close to negotiations. 

When we gave them super seniority to begin with 
is when he laid, I believe, the largest group off at one 
time, if I am not mistaken. 

BY MR. AUERBACH: 

0 After you gave him — 

A After we gave him the super seniority, agreed to 
that, then they come along and they laid the largest 

one. 

group off of any qsb» time. 


Then when this came about, we stated, "Well, we 
gave you super seniority for employees going out, but as 
far as rehiring, you rehire a man in accordance with his 
seniority.• 

THE COURT: The result of that was that he had 
wanted, as I understand it, correct me if I am wrong, if 
he had wanted to carry out the intentions of that letter 
and start rehiring people, he would have had to rehire in 
the tire building plant inexperienced people, as far as 
tire building is concerned? 

THE WITNESS: Yes. He would have to hire the 


senior man first. 
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THE COURT* I gather from the tone of that 
letter that those senior men would be inexperienced in 
tire building? 

THE WITNESS: That's right. 

BY MR. AUERBACH* 


Q What could you have done in that case? Suppose 
they hired back 300 people and he said to you, "We need 
some tire builders." 

A If they hired anybody back and they would show 
us — give us any indication that if they did hire people 
back and they needed tire builders, we would not have had 
a problem granting super seniority to bring them back. 

THE COURT* Isn't that just what that letter 
asks him to say? Isn't that letter asking him to say 
exactly what he said to you right now? 

MR. AUERBACH* What he is saying is that they 

did not regard this letter as in good faith, because right 

u 

after the letter, plump — * 

THE COURT: That isn't what he said, as I 
understood his testimony. 

He said previously he had given him super 
seniority and they continued layoffs. 

Now, this letter says, "We want to reverse the 
process of laying off." 
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MR. AUERBACH: But he said that after they sent 
the letter, they still had a big layoff. 

THE COURT: Is that what you said? 

THE WITNESS: Yes. 

MR. MOSS: The record will show that I don't 
believe that's what he said at all. 

He said after they agreed to give them super 
seniority on layoffs, they continued to lay.off. 

He didn't say that after he got this letter, 
they continued to lay. off. 

THE COURT: As a matter of fact, Mr. Moss has 
stated my recollection of what he said. 

BY MR. AUERBACH: 

Q After this letter of May 1, 1963, were there 

continued layoffs? 

A Yes, there were. 

Q How big were they? 

. * :# 

A They had pretty good size layoffs all the way 

through. 

THE COURT: How soon after that letter? 

THE WITNESS: They been laying off all the time. 
They never stopped until they got down to 261 employees. 

Q Mr. Hess, you recall what the situation was in 
the month of June, around June 3, the end of May, after 
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this letter was received by you, after this letter of 
May 1, 

What were the people who were still employed in 
the plant doing? 

A Most of them were on clean-up details, working 
around, doing odd jobs. You were assigned this job today, 
maybe another job tomorrow. Production was low at that 
time. 

Q This was after you had given them super 
seniority on tire builders, at least on layoff? 

A Yes. 

Q You had a lot of tire builders there? 

A Yes. 

Q What were the tire builders doing? 

A They were assigned to cutting grass or cleaning 
up the departments or doing whatever clean-up that they 
could possibly do around the plant. 

Q Even though they had super seniority as tire 
builders? 

A Even though they had super seniority. There 
was never enough material there to keep all the tire 
builders working or building tires. 

Q Did you bring this up to Mr. Barkett? 

A Yes, we did. 

Q What did you say to him and what did he say to 

% 
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you? 

A He told us at that tine that right at the 
present time, it will be this way, but if something would 
happen, tomorrow we might get a big customer come in and 
give us a big order, our hands would be tied. But right 
at the present time, this is what they had to do. 

Q Was thij before or after they had taken the 
molds out? 

A They were taking the molds out on June 7. By 
June 7, most of your molds and material was taken out of 
the plant. 

Q When did they start taking the molds and material 

out? 

A I'd say about the latter part of May, middle of 
May, latter part of May. 

Q They were taking the molds out? 

A They were taking the molds out. 

Q Material? 

A Material. They just kept enough stock on hand, 

% 

ra ore or less, to keep certain tire builders going. 

0 When did you take your strike vote? 

A I believe we took our strike vote some time in 

May. 

Q What about their raw materials? When did they 
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get those out? 

A They were taking the raw materials out at about 
the same tine they were taking the rolls and presses out. 
They were storing then in two warehouses in Philadelphia. 

Q Do you know whether they sold them or not? 

A No, I couldn't say. I know there was advertise¬ 
ment in the paper for certain equipment that we had in the 
plant, but this was after the work stoppage. 

Q When you had your people hauling grass and 
doing other things, what percentage of your people were 
actually working building tires? I don't mean just tire 
builders — 

A Just tire builders? 

Q No, manufacturing tires. 

A What percentage of the whole plant? 

Q Yes. 

A Of the em ployees we had working at the time? 

Q Yes. How many were working on the make-work 
jobs and how many were working on the ~ 

A I'd say it was about fifty-fifty. 

Q Getting back to the off-standard rate, Mr. Hess, 
was that a common industry practice? 

A Yes. At thac time. 

Q When you took the strike vote on June 10, does 
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that mean you were going to strike? 

A No, sir, it did not. 

THE OCURT: I thought it was May you took the 
strike vote. 

THE WITNESS: Latter part of May. 

MR. AUERBACH: I think last time on 
cross-examination, he testified it was June 10. My notes 
were that he testified on cross that it was June 10. 

Q My notes show thatyou said June 10. Do you 
recall, was that when you took the strike vote? 

A I can't recall what date it was. I thought it 
was the latter part of May or the early part of June.. 

Q What is the purpose of taking a strike vote? 
Does that mean — if it doesn't mean you are going to 
strike? 

A No, sir, it does not. The strike vote that we 
had taken is more or less to ?ive our local union 
executive board power to call a strike, if necessary. 

THE COURT: It is a negotiating tool? 

THE WITNESS: Yes. 

Q Mr. Moss asked you about the agreement with 
Dunlop to take a reduction in pay. 

Are you personally familiar with that? 


i 

i 

» 

! 


i 

» 


| 

l 
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A NO, I an not, 

Q Is somebody else in your union familiar with it? 
A Yes, we have specialists from the international 
that have all of that information. We leave everything 
up to them as far as that's concerned, 

THE COURT: I suppose you asked them about that? 
My recollection is in some letter to you, it referred to 
the fact that another company had taken lower pay, had 
been given lower pay. I don't think it mentioned Dunlop. 
Did you ask your expert from the international about that? 

THE WITNESS: I am not familiar with that at all. 

THE COURT: My recollection is that I saw that 
in a letter, 

MR. AUERBACH: It was in the letter, Dunlop was 
mentioned, your Honor, 

THE COURT: I thought Dunlop wasn't mentioned in 
the letter, 

MR. TAYLOR: Not by name. Another tire 
manufacturer. 

MR. AUERBACH: One of our other witnesses will 
testify to that, 

I just wanted to tie in as a basis for — your 
Honor, I would like to point out that in the pretrial 
order, page 10, paragraph 11, the statement which is, of 
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2 

course, agreed to by both parties was that at the 

3 

negotiations session on June 10, Local 222's president 

4 

j informed the company's negotiating committee that at a 

5 

meeting the previous night, the union had voted to 

6 

► 

reject all of the company's — all the company's proposals 

7 

and to take a formal strike vote* 

8 

Several days later, the union's president 

9 

informed Willard L. Heinrich that the union haI authorized 

10 

the 8trike at the discretion of Local 227's executive 

11 

board. 

12 

THE COURT: That fixes *.he date? 

13 

MR. AUERBACH: That fixes the date. 

14 

BY MR. AUERBACH* 

15 

Q The *ate is therefore fixed of notification, Mr. 

16 

f 

Hess, by you to the company as June 10. 

17 

With your memory refreshed on that, was it before 

18 

or after June 10 that the company began to take out the 

19 

molds and the raw material? 

2t 

A It was before. 

21 

Q How much before? 

22 

A I would say the latter part of May, beginning 

23 

of June. I would say by June 7, they had most of the 

24 

molds and the material out of the plant. 

25 

Q Had you given them any strike threat before they 

• > 
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1 

1 

2 

started to take the molds out? 

1 

' 

; i 

j 

3 

A No, sir. 

1 

: 

4 

| Q Was most of the take-out of the molds and 

i 

» 

5 

the equips,ent — and the material accomplished by June 10? 

i 

i 

6 

A Yes, sir. 

, 

7 

Q And by June 10, did you have people assigned to 

1 

8 

clean-up work like mowing? 

» 

9 

A Yes. 

i 

i 

i 

10 

Q You testified that you wouldn't take a wage cut 

i 

j 

t 

11 

or you didn't want to take a wage cut or wouldn't agree to 

• 

• 

i 

12 

I 

a wage cut, but was there any discussion about whether you 

! 

| 

* 13 

( 

would accept any changes in productivity? 

| 

14 

A Yes, we had a discussion on productivity, and 

! 

i 

15 

the union would have gone along with it. 

| 

16 

But after he seen that we were going to agree 

■ 

! 

\ 

17 

to go along with something like that, he brings back his 

• 

I 

i 

i 

18 

4 

other six-point program, that six-point program, where in 

1 ^ 

i 

f 

19 

order to go for productivity, we had to accept everything 

i 

1 

1 

20 

else that he had offered. 

1 

21 

Q What kind of productivity changes did you tell 

| 

22 

the company that you were ready to take? 

1 

j 

23 

A Willing to take? 


24 

Q Yes, or willing to negotiate. 

• 

25 

j 

A We did agree to a job evaluation program and we 

• 

r 

| 

^ 

i 

*4 
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2 

were taken and it may not be the most orderly. 

3 

THE COURT: That seeus to me to be a rather 

4 

important element of his testimony. And at the moment. 

5 

it seems to be — 

6 

MR * AUERBACH: I will get to it. I will be very 

t 7 

glad to get to it now, sir, so Mr. Moss doesn’t think I 

8 

have anything up my sleeve, even though it was towards 

9 

the end of his testimony. 

10 

BY MR. AUERBACH: 

11 

0 Mr. Hess, you recall that you were asked on 

12 

T 

cross-examination — you were also asked by the Court — 

13 

you said okay finally to the company, H We will go along 

14 

with all the things that you asked for in the six-point 

15 

program." 

■■■■ 16 

They said, "Too late," or according to you, they 

r 17 

said, It is too late, the axe has fallen,” or whatever 

18 

it is. 

19 

Do you recall that testimony? 

20 

A Yes. I stated that we would go along and work 

21 

on their work conditions as they had asked us. 

22 

Q Then they said, "No dice," in effect, "It is 

23 

too late." 

24 

Then you continued to meet? 

25 

A Yes. 

A 

•• 
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1 

2 

Q Would you tell us what was your purpose in 

i 

1 

1 

3 

meeting? 

1 

4 

A Our purpose in meeting, we felt that some time 

t 

5 

6 

or other maybe we could get the company to come to an 

p\a*V 

agreement or try to get that paymenfc back in operation in 

J 

7 

some way, and we felt that some day maybe if we can't come 

l 

8 

to an agreement with the company, that the plant would be 

1 

I 

9 • 

sold, and our jobs would be there. 

! 

10 

THE COURT: What was the point of continuing to 

fr 

11 

discuss when you, as I understood it, you told them, "We 

t 

12 

. 1 

i ’ w 

will give you everything you want," and they said, "No, 

|| 

1 

13 

we won't take anything"? 

i 

14 

1 

THE WITNESS: I would say, it seems to me ihat 

i 

15 

each and every time we discussed anything with the company 

i 

16 

or we would agree to agree with them in any way, they Would 

i 

i 

17 

have to go back to their executive committee and when they 

• 

! 

18 

came back, it would be rejected or changed in such a 

! 

| 

19 

manner that we just couldn't agree. 

j 

20 

But when we did agree — but each time they would 

|j 

21 

cone up with something different. 

1 

22 

Q Did they come up with something different after 


23 

that? 


24 

A Yea, they did. I believe one time, I think it 


25 

was in the June 24 meeting that Mr. Moss was talking about 

‘; 


• % 
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where we were negotiating — the company told us at that 
time they needed proposals over and above what they had 
asked us on July 16 in order to get the plant operating 
again. 

Q In point of fact, Mr. Hess, weren't you still 
meeting with the company on the pension and welfare 
agreement? 

A Yes. 

0 And your meetings with them, didn't you still have 
to meet with them on the pension and welfare agreement? 

A Yes, but we thought t£l was fruitless, we felt 
we should have a working agreement before we get a welfare 
agreement. 

Q I think you testified before that they had given 
you the re-opening letter dated May 1 on the pension and 
welfare agreement? 

A Yes. 

Q And that you were required to meet on the pension 
and welfare agreements? 

% 

A Yes, sir. 

Q And'that was during the course of one of those 
meetings which was for the purpose of discussing the 
pension and welfare re-opener that you came in or your 
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2 

A This was prior* This was prior to the re-opening 


3 

of the pension and welfare agreement. We wanted to get 


4 

this in before we went into negotiations on the pension 


5 

and welfare agreement to see if we could come to some kind 


6 

of settlement. 


7 

THE COURT: Do we have any understanding as to 


8 

which meetings they had that there are nc minutes for? 


9 

Because apparently this happened at a meeting where there 


10 

are no minutes. 


11 

I have seen things go along, there seem to be 


12 

minutes for all the meetings. 

1 

13 

MR. AUERBACH: No, there are not minutes for all 


14 

the meetings, your Honor. 


15 

We have introduced minutes or we have shown 


16 

minutes where we have them, but it is my understanding that 


jl7 

there were some meetings that we don't have minutes for. 


18 

THE COURT: Was that agreed, the meetings that 


19 

you don't have minutes for? 


20 

MR. MOSS: All we know is that the union has not 


21 

come up with minutes for some of the meetings. 


22 

THE COURT: There are meetings that were had 


23 

where the union haws '.fc come up with minutes for them. 


24 

MR. MOSS: Yes. 


25 

THE COURT: *-,u don't agree they diir't have the 

* ■ • X 

• 
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minutes, but you do agree there are meetings but no 
minutes have been supplied for them? 

MR. MOSS: That's right. 

MR. AUERBACH: I want to point this out to your 
Honor. There have been items where neither side has the 
documents that should be had, neither the company nor the 
union. 

In some cases, they have a document that we 
didn't have, and your Honor saw that even on cross- 
examination there were documents given to Mr. Hess which 
after he looked at them, he recognized he had not received 
but he said, "I don't have them." 

Obviously, he had no motive for hiding it or 
if he were hiding it, he would say, "I never saw it and 
never got it." 

We have to remember that the locals in this 
international are officered by working union members, and 
particularly in this case, the local ceased to function 
and a new local came in later on with different records 
and different problems, and Mr. Hess, who was originally 
the president — and if he doesn't mind my making this 
statement, there was a period of time when he was not the 
president. 

THE COURT: Of the new local? 

^4- > 


i 


i 

i 


i 

i 
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counsel in his own words for not being able to prove 
what he has to prove here. 

The fact of the matter is that the minutes that 
have been here have never been minutes which Mr. Hess ever 
saw before. They were produced by the union on the 
depositions. 

I object to all of this talk about what is 
common practice about leaving things or losing minutes or 
something like that. 

You can argue that later on when you haven't 
proved your case. 


THE COURT: He is arguing it now. Whether he 
proved the case is another question. 

MR. MOSS: I think it is objectionable, your 

nonor. 


MK. AUERBACH: I said it in response to your 
Honor's question. 

THE COURT: There being no jury here, proceed. 

BY MR. AUERBACH: 

Q To get back to the meetings that were held after 
you made that offer, what was the subject matter of those 
meetings that you had with the company or the different 
subject matters that you had with the company? 

A After that offer was made, we went on to the 
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Q Did you feel that you had to meet with them on 
welfare agreements? 

A Yes, we had to. We felt that the company 
notified us that they were going to begin meetings and if 
we didn't meet, that we would be liable for an unfair labor 


charge. 


Also,we felt that we wanted to meet, I wanted 


to meet as often as possible to see if we can come to some 
kind of a settlement. We had hopes — 

THE COURT: That's what I am trying to get at. 
Why did you feel that way? 

As I understand it, you said, "We will give you 
everything you want." 

They said, "The axe has fallen, it is too late." 
Did you tell the Federal mediators, "Look, call 
off this farce"? 

THE WITNESS: No. 

THE COURT: Did you ever tell the Federal 
mediator that you had made this — 

THE WITNESS: Following the book that we had 

# 

read, you find out that the steps that they followed, we 
were following — we knew sooner or later that he would 
sell the plant, and we were hoping that a buyer would come 
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meetings and they did have the Federal mediator at the 
meeting of January 6, 1964 and February 3, 1964, which 
were dealing with the working agreement. 

MR. AUERBACH: Yes, those were the last ones 
with the Federal mediator, but this offer was made after 
that. As a matter of fact, Mr. Moss, himself, brought out 
that it — 





THE COURT: When was the offer made? It’s never 
been made clear to me when this offer was made. 

THE WITNESS: This offer was made prior to 
receiving the notice to open up for the welfare agreement. 

THE COURT: Then there were Federal mediators 
present after that notice, weren't there? 

THE WITNESS: When we went into negotiations with 
the elfare agreement, we negotiated without a Federal- 
mediator, and at one meeting, we had made a request for a 
Federal mediator to come in, and the company stated that 
if we have no changes to make or anything, that the 
Federal mediators should not come in. 

THE COURT: I am apparently in error, but my 
recollection of the minutes was that there were Federal 
mediators after that. 

MR. MOSS: Your Honor, if I may express my 
recollection of the record, Mr. Hess testified the other 




X~ 


b£ 
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(Plaintiff's Exhibits 35A, 36A, 37A, 38A, 41A, 
42A and 43A received in evidence*) 


MR. AUERBACHi Your Honor, I would like to offer 
in evidence Exhibit 24A, which is a letter of May 20, 1964, 
by Lee National to the local and which Mr. Moss questioned 
Mr. Hess about yesterday. And attached to it was a 

summary of the company's proposals. 

assume- ,io 

THE COURTt 1 sen^you have not objection to that. 
MR. MOSS* No, sir. 

THE COURT* Received. 

(Defendant's Exhibit 24A received in evidence.) 
MR. AUERBACH* I have no further question of 


Mr. Hess, your Honor. 

C H A R L E8. -I*. T^.C HESS, JR., resumed. 

RECROSS. EXAMINATION 
BY MR. MOSS* 

Q Mr. Hess, on your redirect examination you tasti- 
fied about an offer you made to take five per cent of the 
employees' wages in stock, correct? 

A Correct. 

Q That was supposed to be an offer which was going 
to give the company economic relief equialent to a wage cut? 
A That's correct. 

Q Where was the stock coming from? 
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! 

2 

A Where was the stock coning from? 

1 

3 

Q Yes. Where was it to come from? 

! 

4 

A Lee National Corporation. 

! 

5 

Q And it was to come at the value of the five per 

1 

6 

t 

cent of the person's salary, right? 

1 

7 

A That's right. 


8 

Q And was the stock supposed to have any value? 

1 

9 

A I guess it was. Clairmont was buying it. 

1 

10 

Q What were the costs of this arrangement? Who 

1 

11 

was going to bear the cost of providing the stock? 

1 

12 

% 

A The Lee National. 


13 

Q Who was going to bear the cost of bookkeeping 

i 

14 

the arrangement? 

1 

15 

A Lee National• 


16 ' 

Q And wasn't it still going to be a cost to the 

1 

17 

company? 

» 

1 

t 

18 

A Somebody's buying the stock. Clairmont was buying 

t 

19 

it. That was a cost. 


20 

Q I am talking about the stock which you were 

. 1 

21 

% 

offering to take as part of your salary which you claim was 

1 

22 

1 

part of a wage cut. The fact of the matter is that that 

t 

23 

still represented a labor cost to the company, didn't it? 

1 

24 

A I don't know. 

f j 

25 

Q You do not know. 

• % 

• , 

1 

*• 

; 
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2 

A i didn't buy.any stock. We couldn't get it. 


3 

Q And you know nothing about the costs of — mechanic 

tl 

4 

costs of working any such arrangement, registration with 


5 

the SEC, the cost of that? 


6 

A I know nothing about it. • 


7 

Q Registration of issuing the stock? 


8 

A No, sir. 


• 9 

Q Registration of bookkeeping as to how much each 


10 

employee got? 


11 

A What would be the difference if I bought it or 

1 

12 

Clairmont? It's still bookkeeping. 


13 

Q If it were bought by you, you wgvdd be paying 

1 

14 

for it. y 

1 

1 

15 

THE COURT* You h^vfc established he did not 

1 

16 

know the implications of that'to the company. 

» 

• 

17 

Q You testified^esterday -- 


18 

THE COURT^^ In other words, what I said, you have 

1 

1 

19 

admitted to m*xe sure — that you have no idea what the 

1 

20 

company woula have had to have done to set that up? 

f 

21 

S' THE WITNESS* No. 


22 

/Q You testified yesterday that there were other 

1 

23 

jobs than tire building where skills were important where 

1 

24 

the same situation on layoff and recall by seniority were 

! 

25 

involved* am I right? 

XL 
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Q Where is that in any of these minutes that your 
counsel has been introducing in evidence? 

^ same —“ I imagine in the same with the 

tire builders* 

Q testified yesterday, did you not, that you 

didn’t go along with super seniority in layoff and recall 
in those jobs? 

THE COURT: My recollection is he testified he went 
along with layoff but not with recall. 

THE WITNESS: Not with recall. 

MR. MOSS: We will let the record stand. 

Q There was quite a lot of talk yesterday about the 
letter that Mr. Barkett wrote you. Isn't it true that in 
that letter Mr, Barkett told you, told the union, that in 
the company's view the company was overstaffed in various 
departments for the number of tire builders they then had 
working i and that they were rroing to have to lay off some morji 
people unless you would allow them to recall some tire 
builders out of seniority; isn't that right? 

A Yes. 

Q And he said that if you allow them to rehire or 
recall some tire builders out of seniority, they would be 
able to recall other people in other dc (urtnents so that 
they could build up to a total of, I beJfeve he said, 3,000 
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tires a day* isn't that what he said? 

A This is what he said, yes. 

Q Despite the fact that he told you that if he 


448 


couldn't recall some tire builders out of seniority they 
have to lay off some more people but that if they could 
recall some tire builders out of seniority they would recall 
some other people on layoff, you refused? 

A Hay X see that letter again, please? 

Q Yes. I show you a letter. Exhibit 91A, dated 
May 1, 1963, from you to Mr. Barkett. 

THE COURTs Incidentally, while the witnassi is 
reading the letter, X just want to explain for the benefit. 

of counsel what might appear to be inconsistent rulings with 

arA 

respect to these Fortune articles - from- books. 

X excluded the articles figpm books but X let'the 
witness testify as to what he remembered were contained in 
them. I was not admitting nor do I consider it as evidence 
of the truth of what the article says, but merely Indicating 
what the witness t'as thinking about it at the which 
may or may not be relevant. 

Have you got an extra copy of that? 

MR. MOSSs Yes, your Honor. 

Q X am right, aren't X? 

A What was your question again? 
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THE COURTt Why don't you read the question back 
to be sure we get the same question again. 

(Question read.) 

A Yes, sir. 

Q So that it was not too surprising, was it, after 

you refused that there were additional layoffs? 

lay \*A 

A No, sir. They've been/ftsdfca off all the time with 
or without. 

Q Yesterday, also, your counsel asked you whether 
or not there had not been some 82$ employees actively em¬ 
ployed in October or September, when Mr. Clairmont became 

* 

chairr*n of the board,and whether there were not Cayoffs 
down to about 261 by the time of the strike; right? 

A Yes, sir. 


Q Do you know whether or not there were orders* or 
work available in the plant for more than the number of 
people who were employed at the plant between October 1962 
and July of 1963? 

A Well, in July 1963, I feel that the work was there, 

yes. 

Q And you were not building any tires .. then? 

# mo\As 

A No, they were shipping the foie out and the stock 
out. They had most of our molds out of there by June 7th. 
All raw material was being shipped out. They were all going 
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to warehouses in Philadelphia. 

Q So you believed that Mr. Barkett was lying when 
he said that if they could get some new tire builders they 
could raise their production from the 2,400 that they were 
making a day on May 1st when he wrote the letter to 3,000? 

A Yes, sir, Z think he was lying. 

Q Okay. You went back to Conshohocken plant for 
Goodyear in August of 1965? 

A Yes, sir. 

Q They began to produce tires around that time? 

A Yes, sir. 

Q How many people were working in the plant six 
months after you went back to Goodyear? 

A Six months after I went back? 

Q Yes. 

A About — I can give a guess — I'd say about 400 j 
four to five hundred. 

MR. AUERBACHx Your Honor, Z do not think on re¬ 
direct we questioned Mr. Hess about that. 

THE COURT: What is the relevance of that? 

Zn the first place, there must be records of this that would 
be better than the witness' recollection. 

MR. MOSS: Z do not know that we have any records 
of what went on at Goodyear. My point is that Z would 

1 . Xr <- ^ ^ 
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what you do about it. 


MR. MOSSi Oh , I think he probably remembers, 

your Honor. He was the head of the union at the time; he 

was the president of the local union. It was six months 

after he began to work there that they first had a union 

contract. They had just formed a new local of which he had 

ckar\envrt 

been the c&actmsms^in force. 

THE COURT: What is your best recollection of 
how many people were there six months? 

THE WITNESS: I'd say between four to five hundred. 
In August, when I went back, I was the 155th person hired bad 
THE COURT: 155th? 

THE WITNESS: That was in August, yes. 

THE COURT: I do not know if this is a proper 
question; either side may object. But what were the wage 
rates when you went back? 

THE WITNESS: The wage rates, they were comparably 
good. When they first reopened the plant they had a clean-up 

rate. This came nbout in May of 1965 until they got their * 

% 

industrial engineers in to ree/aluate each job, and their 
rates were comparatively good. 

THE COURT: They reevaluated all the job:? and had 
different jobs than you had before? 

THE WITNESS: Yes. 
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Q Mr. Hess, you testified on redirect examination 
and also just now that all the tire builders and everybody 
else were on clean-up jobs and you testified yesterday that 
people were out mowing the lawns and so forth? 

A Yes. 

Q How many people were out mowing the lawns? 

MR. AUERBACH: I do not believe he stated it pro¬ 
perly when he said they w< re all out on clean-up jobs. 

THE COURT: My impression was most of them. 

MR. AUERBACH: He said about 50 per cent in answer 
to the question I asked him. 


clean-up. 


MR. MOSS: Just now he said they all were on 


MR. AUERBACH: He was talking about an answer to 


your donor's question about the situation when Goodyear 
reopened the plant. 

THE WITNESS: Yes. 

MR. MOSS: No, no, no, no, no. When he was talking 
to me and I asked him about the super seniority or whether 
they were building 2,400 tires, he said, no, they were not, 
that all of them were on clean-up jobs. 

Q Now, how many people were doing clean—up jobs — 

A Let me get it straight. You say I said all tire 
builders were on clean-up? I did not say that. 
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Q So you were being paid by the company but you 
were not even working? 

A I was being paid by the union. 

Q You were not being paid by the company during this 
time before the strike? You weren't being paid by the 
company this time before the strike? 

A I would be paid so many hours per union and so 
many — by the company per union time, union hours, and so 
much by the local union. 

Q How many people were out mowing the lawn? 

A It varies from day to day. 

Q How much lawn is there? 

A At that time we had a lot of lawn. 

Q How many lawn mowers did you have? 

A I don't know. I didn't take inventory, I don't 
know how many they had. 


SOUTHIRR DISTRICT COURT RCRORTCRS. UCOURTNOUM 


'•1^ taivLIj W-I J.H 








MD2-1 


456 


T 292A 

•■■ v 

Hess - recross 
Q So that all this talk about everybody being out 
mowing the lawn was just hyperbole, right? 

A MO. 

Q How many people were out mowing the lawn? 

A I don't know how many people were out mowing the 
lawn. I told you it was about 50 per cent of the people 
not working in the plant. They had been doing everything 
but their regular job. They were mowing grass, they were 
painting, they were seeping, they were washing windows t 
they were doing all this. 

Q If they hadn't been doing that, what would they 
have been doing? They would have been on layoff, wouldn't 
they? 

A No, sir. 

Q Why not? You 3aid they weren't building tires. 

A They knew they were going to shut the plant down. 

^Why didn't they lay them off? 

MR. AUERBACH: Your Honor, he is just arguing with 

the witness. 

THE COURT: I don't know. Maybe the witness has an 

% 

idea why they weren't laid off. 

THE WITNESS: They knew they were going to shut the 
plant down. It was only a matter of time. 

THE COURT: This is for argument of counsel. 

V\ V2- 
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1 

2 

A Because they knew we were trying to come to an 

i 

i 

3 

agreement and get the people back to work, and each time we 

i 

4 

would come up and agree to something now they needed r re. 

i 

5 

now they needed more; bey didn't want to come to an agree¬ 

i 

6 

ment. 

i 

7 

Q Of course their condition was getting steadily 

i 

i 

1 

i 

8 

worse, was it not? 

i 

i 

9 

A Only as bad as they were making it. 

» 

10 

Q Let's see if you can finally set a time on when 

j 

i 

11 

this offer of yours was made. On your direct examination you 

i 

12 

said it was June or July 1964. On your cross examination 

t 

13 

\ 

you said it was December 1963 or January 1964. On your 

i 

14 

cross examination you finally said later on that it was before 

• 

* 

15 

the welfare agreement was reopened or reopenable. 

i 

16 

• 

i 

17 

You have said that it took place at the ValleyForge 

Hotel. Can you give me any definite date now when it took 

• 

18 

place? 

i 

19 

A Yes, sir, it took place there at the Valley Forge 

i 

j 

20 

Hotel in Norristown, and as to a definite date I cannot give 

i 

21 

you, but it was either prior to or when we first negotiated 

i 

22 

the welfare agreement. It was right in about that time. 

i 

23 

because we gave in to everything to see what the company 

i 

24 

25 

would do more or less so the pensioneers wouldn't get their 

pensions cut off, or anything like that. It was right around 

r. 

i 

•^r 

• • 
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THE COURT: Was it before or after the welfare 
agreement? Yesterday, you said it was before. 

THE WITNESS: I am confused. 

THE COURT: It seems to me on something so vivid 
in your memory you would have some recollection. 

THE WITNESS: Either the welfare agreement was 
coming up, or we were going to discuss it and we wanted to 
do something about it. 

Q You are still certain that it took place at the 
Valley Forge Hotel? 

A I am positive it took place tkore. 

Q Did you ever have any negotiations with respect to 
the collective bargaining agreement, the working agreement, 
at the Valley Forge Hotel? 

A I don't think so. 

Q Would it refresh your recollection if I told you that 
yonr own minutes, the minutes of Mr. Sabol which cover every 
meeting of the welfare agreement, show only two meetings at 

the Valley Forge Hotel — three meetings, rather — one 

% 

June 18, 1964, one June 30, 1964, and one July 14, 1964, at 
which the federal mediator was present? 

THE COURT: Was the federal mediator present only 
at the last or all three? 
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MR. MOSS: Just at the last, 

THE WITNESS: Three meetings? 

Q At the Valley Forge Hotel, 

A You are probably right. 

Q Mr. Hess, these are handwritten minutes of Mr. 

Sabol of the meetinge with respect to the renegotiation of 
the welfare agreement, and they show at the top of each page, 
where the meeting was held. I draw your attention to the 
ones for May 21, 1964. Do you see from there where that 
meeting was held? 

A Federal mediator's office. 

Q The next minutes are June 18, 1964. That was held 
where? 

A Valley Forge Ifotel. 

Q And the next minutes are the minutes of June 24, 
1964. Where was it 

A The Sheraton Hotel. 

Q That was in Philadelphia? 

A Right. 


it held? 


I show you the minutes of June 30, 1964. Where was 


Valley Forge Hotel. 

I show you the minutes of July 7th. That was held 


where? 


SOUTMCRN DISTRICT COURT RCRORTRRS. U.S. COURTROOM 
POIIT SQUARE. NCR YORR. R.T. CO 7-«SM 








I 


e> 



1'296A" 


1 

MD2-10 Hess - recross 465 

1 

1 

2 

1 

A Sheraton Hotel* 


3 

THE COURT: This is 1964? 

1 

1 

4 

MR. MOSS: Yes, sir. 


5 

Q July 21, 1964? 

• 

6 

A Is that federal mediator's office? 

1 

1 

1 

7 

Q It says "mediator's office"; right? 

1 

8 

A Yes. 


9 

Q July 28, 1964? 


10 

A Mediator's office. 


13. 

Q August 4, 1964? 

1 

! 

12 

A Mediator's office. 

j 

13 

Q Augufetl8, 1964? 

» 

i 

14 

A Mediator's. 

i 

i 

15 

Q September 1, 1964? 

l 

16 

A Mediator's. 


17 

Q And November 25, 1964? 


18 

A Mediator's. 


19 

Q And then this minute shows at the bottom, does it 

i 

i 

20 

not, a note about the last meeting which was December 10th. 

1 

21 

That doesn't show where it was held; is that right? 

i 

22 

A It doesn't. 

1 

23 

THE COURT: 12-10 doesn't show where it was? 

j 

24 

MR. MOSS: No, but I believe it was in the 


25 

federal mediator's office. The last ones were all held there. 

f 


• • 
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MR. AUERBACH: This points up what X was talking 


about before, that there is an omission there of an item 
which might be important, but — 

THE COURT; For the present purposes we are establis 
ing that only two meetings were held at the Valley Forge 
Hotel, I father where the federal mediator wasn't present. 

.MR. MOSS: Three. 

MR. AUERBACH: I think it also establishes 
something else, the incompleteness of minutes. 

THE COURT: Let's establish what we are 
to establish one at a time. Mr. Moss is trying to fix a 
date, or limit the time when this offer could have been 
made. According to the mini w, you read from the present 


trial, and according to the testimony, one thing he is sure 
about is it was the Valley Forge Hotel, and yesterday he was 
sure there wasn't any federal mediator present. And, Mr. 
Moss, he said that quite categorically, there was no mediator 


present. 


MR. TAYLOR: At certain meetings. 

THE COURT: At the meeting where the offer was 


made. 


MR. TAYLOR: Yes, sir. 

MR. AUERBACH: The only thing I want to point out 
to your Honor is this is ten years later. 

THE COURT: X understand, but we are trying to 
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2 

figure out the date. Mr. Moss says there were no meetings 

3 

prior to the welfare negotiations at the Valley Forge Hotel. 

4 

Is that correct? 

5 

MR. MOSS: I didn't say bo, sir. Mr. Hess agreed 

6 

that there were none. He said, no, he didn't remember any. 

7 

I can tell you that there were none, but Mr. Hess testified 

8 

he didn't remember ainy meetings at the Valley Forge Hotel on th 

9 

working agreement. 

10 

THE COURT: I am askingcounsel whether they had any 

11 

contrary information. 

12 

MR. TAYLOR: There may have been meetings, your 

13 

Honor. I was raising only about the presence of a federal 

14 

mediator. The last recorded instance of a mediator present 

15 

was at approximately the February 3, 1964 meeting on the 

16 

collective bargaining agreement. The next presence is during 

17 

the negotiations for the welfare agreement, July 21, 1964. 

18 

THE COURT: I understand. 

19 

MR. TAYLOR: On that there has never been a 

20 

dispute, your Honor. 

21 

Q Mr. Hess, in going through these I missed one of 

22 

these sets of minutes. I show you the minutes f>r July 14th. 

23 

Where was that meeting? 

24 

A Valley Forge Hotel. 

25 

Q In Norristown? 


\ 
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A Right. 

THE COURTS Was there a federal mediator present 
at that one? 

MR. MOSS: Yes, sir. 

THE COURT: Then that concludes that. He said the 
federal mediator was not present when he made this ^ 

MR. AUERBACH: Your HOnor, I think there is one 
ting we can say on this. You have meetings at which the 
federal mediator is present, but he is not present all the 
time. The parties can meet and the federal mediator can 
come later. It is not like a court. 

THE COURT: Then we will include that as a pos¬ 
sibility, the meeting of June 24th. 

MR. MOSS: It is July 14th. 

The three meetings held at the Valley Forge Hotel 
were June 18, 1964, at which time the minutes do not show a 
federal mediator present; June 30, 1964, at which time the 
minutes do not show a federal mediator present; and July 14, 

4©p ©f 

1964, which shows at the topw-^afthe- page Mediator Duessing. 

Q I ask you to look through the minutes and tell me 

r 

v 

if you find anything in there which refers to an offer x 
to accept all of the company's proposals. 

THE COURT: I take it he doesn't need to look 
through the minutes. I take it it is stipulated there is 
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nothing there about it. 

MR. AUERBACH: That's correct, your Honor. 

Q Your counsel stipulated, so you don't have to read 

them. 


A I was interested in them anyway. 

Q Yesterday in your redirect examination, Mr. Hess, 
you also testified that the purpose of your picketing at 
the Conshohocken plant was not only to advise people of the 
fact that you were on strike but also to keep people out of 
the plant? 

A Y^s. Keep strike breakers out. 

Q Did the company from time to time in these nego¬ 
tiations ask you or discuss with you the possibility of 
bringing people in to do your jobs? 

A During negotiations? 

Q Yes. 

THE COURT: You mean after the strike started? 

MR. MOSS: After the strike began. 

A After the strike? 

Q Yes. 

THE COURT: During the strike? 

MR. MOSS: Yes. 

A Yes, sir, you can say they did. 

Q What was your response to that proposal? 
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A No, sir; we wouldn't agree to it. 


3 

Q And weren't you a little bit stronger than that? 


4 

Didn't you say that you would make every effor,t ,legal or 


5 

6 

illegal, to keep anybody out of there that was going to do 

your job? 

1 

7 

A I don't know if I said it or not, but if I didn't 

1 

8 

A 

say it I will say it now — I would try to keep everybody out. 

i 

9 

Q In the course of your testimony here you have been 

i 

10 

talking about the fact that you kept on negotiating after 

I 

11 

the company purportedly turned down your offer to give in 

i 

12 

1 

on everything because you thought there was going to be a 

» 

13 

i 

sale, you thought there might be a sale, that you kept 

j 

14 

talking. You also testified that you tc£L the company that 

1 

15 

you might have given these concessions or this relief to the 

i 

16 

old management but you wouldn't give it to the new management. 

i 

i 

17 

Isn't it a fact that you and your executive committee from 

i 

18 

t-h® time that the strike began were determined to force a 

i 

19 

liquidation and sale of the company so as to get it away from 

i 

20 

Mr. Clairmont? 


21 

A We had people in that plant with better than fifty 

i 

22 

and sixty years, and we weren't trying to force anybody to 


23 

liquidate. We were trying to get that plant in operation. 

i 

• 24 

The whole Conshohocken area depended on that plant, and we 

- i 

25 

/ * 

d_ 

weren't about to shut it down. He was. They were. Not us. 
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X 1 11 take it," and see what they would do. 

3 

Why didn't you do that? 

4 

THE WITNESS: We gave them superseniority. As soon 

5 

as we did we had a big layoff. We knew they weren't going to 

6 

► 

bring them back. 

7 

THE COURT: All you had to do was make them prove 

8 

it by saying, "Okay, you have your superseniority, let's see 

9 

what you are going to do with it." 

10 

THE WITNESS: At that time we had so many members 

11 

of our local union mad at us because we did agree to super- 

. . 1 

12 

4 

seniority after a vote — we took a vote at the union abii. 

13 

s 

and the vote was so close, then we had members arguing with 

14 

each other. They were against it, and if we would turn around 

15 

and give it to them again after what they had done we would 

16 

t 

have had a problem. 

u 

17 

THE COURT: Thank you. 

18 

(Witness excused.) 

19 

MR. AUERBACH: Mr. Vasko. 

20 

GEORGE B. VASKO, having been duly sworn. 

21 

was examined and testified as follows: 

22 

DIRECT EXAMINATION 

23 

BY MR. AUERBACH: 

24 

Q Mr. Vasko, are you connected with the plaintiff? 

25 

A I am general counsel of the United Rubber Workers 

— 

\ ; 
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International Union. I have been general counsel for the 
past five and a half years. Prior to that time I was the 
assisant general counsel for five years. 

I my employment with the International Union 

on May 20, 1962. Prior to that time I had been a member of 

uwo 

the for a period of twelve further years. I started 
working in the Oakes plant of the B. F. Goodrich Company on 
June 7, 1950. I was an officer of that local union, and I 
was also a chief steward in that local union. So I have been 
a member of the URW for a period now of 23 years. 

THE COURT: What was your exact status at the time 
these things were going on? 

THE WITNESS: I was assistant general counsel of 
the URir, your Honor. 

Q Mr. Vasko, in the course of your duties both as 
general counsel presently, and prior to that as assistant 
general counsel, and prior to thav*. as an official of a local, 
did you take part in various negotiations? 

A I take part in all master contract negotiations in 
the Big Four, and it so happened that I was also involved in 
these current negotiations that we are talking about. 

THE COURT: I take it you are a member of the Bar? 

THE WITNESS: Yes, your Honor. 

THE COURT: In what jurisdiction? 


. >c >c ^ 
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i 

j 

2 

Q What took place at that meeting? 

i 

j 

3 

A We were led to understand that it was a meeting to 

1 

4 

intrdduce Mr. Clairmont who had just recently become chairman 

i 

1 

1 

5 

of the boaffe of Lee National. He first came in, said he wanted 

1 

1 

6 

to explain the situation, and that he did not want to hego- 

j 

1 

f, 7 


1 

| 

9 



8 

THE COURT: This is October 1962? 


9 

THE WITNESS: October 31, 1962, your Honor. 


10 

A Before we knew what was happening, he started telling 


11 

us he was having problems in sales, and then he got into 


12 

problems with the pension plan. We had had several problems 

| 

1 13 

\ 

over the pension plan. Prior to this time the company had 


14 

never dunded the pension plan, it was a pay as you go plan. 

I 

15 

and at the ttfne I think there was an actuarial liability on 


16 

the part of the company in an approximate amount of six ‘ 

1 

17 

hundred thousand dollars, and the company did not fund that 

1 

i 

18 

plan. 

I 

• 

! 

19 

It was mentioned at that meeting that the company 

1 

i 

20 

was looking for some relief, they were looking for relief 

i 

21 

in the area of superseniority, in the areacf subcontracting. 

i 

22 

in the area of several other working provisions, and then 

l 

23 

also in the area of pensions, because it was mentioned that 


24 

this was a tremendous burden to the employer in the event 


25 

that the employer had to sell ow was going to sell to a new 
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buyer. 

Of course, if that was the case you have a sub¬ 
stantial amount of money that is due and owing because of 
the past service liability. Now, in this situation we would 
have been talking about funding a plan in an approximate 
amount of 9130,000 a year for a period of thirty years to 
cover past service liability, and this is the point that Mr. 

Clairmont was bringing up. . 

werm onea 

Now, it was menitioned-to Mr. Clairmont by the 
INternational President Burdon that the International union 
was not there to negotiate because the agreement was not 
terminated and still had about seven or eight months of 
existence. 

Q Did Mr. Clairmont say anything else? Did he talk 


about liquidation? 

A It seems Mr. Clairmont talked about liquidation 
quite a bit. When he talked about — 

MR. MOSS: I object to this unless it is speci¬ 
fically related to this meeting. 

THE QOURT: I assume you are talking about this 

% 

meeting. Your attention was directed to this meeting of 
October 31st. 

A At this meeting, your Honor, he tried to impress 
upon those present from the International the fact that he was 
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i 

i 

1 

i 

2 

a vey successful businessman and had worked in several 

1 

3 

different companies. He had mentioned, I think. Reliance 

i 

4 

Manufacturing, Russell, Atlas Plywood. Also, that he had nevei 

■ i 

5 

had a strike. He had mentioned that point. 

i 

i 

6 

THE COURT: Justaonfine yourself to this meeting. 

i 

‘ 7 

unless your counsel wants to take you somewhere else 


8 

subsequently. 

! 

9 

Q At this meeting, did he say anything in regard to 

| 

10 

liquidation? Did he use the word at this meeting? 

1 

1 

. 

11 

A Offhand, I can't remember whether it was this 

1 

12 

t 

meeting. 

i 

13 

i 

14 

Q When was the next meeting that you attended, Mr. 

Vasko? 

! 

! 

15 

A The next meeting was a meeting in Akron, Ohio, on 

! 

16 

April 16, 1963. 

• 

17 

Q Where did this take place? 


18 

A If I an not mistaken, I believe it took place at 


19 

the Akron Tower Motor Inn in Akron, Ohio. 

♦ 

20 

21 

Q Can you tell us who was present? 

A Mr. Clairmont, Mr. Conway, I think also Mr. 

Garrnioai'K- 

i 

22 

Caaetweitej or. behalf of the International union. President 

• 

23 

Burdon, Vice President Bommarito, Kenneth Oldham, the .pesmien 


24 

director, G. L. Patterson, Mr. Repeal, assistant tc the 

'• .. j| 

25 

International president, Roy Ockert, our research director, 

i 

, i 

■ 

X ^ ^ ^ ' 
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A That was the prior meeting Z was talking about. 

THE COURT: I thought that was October 31st. 

THE WITNESS: That’s right, it was. 

Q Would you tell us now what happened at the April 
16th meeting. 

A At the April 16th meeting we brought in our research 
director. We were proposing to the employer that he institute 
a Rucker plan, and a Rucker plan was a productivity sharing 
plan. This is one of the reasons we had Mr. Barbu in there 
from Strong-NBXS30>eh. 

When wo made this proposition, Mr. Clairmont 
indicated that productivity wasn't his problem. He had 
mentioned that sales were his problem. He mentioned that 
their primary customer at this time had just terminated his 
business with them. This was Phillips. He said about five 
or six years ago Phillips had advised them that they were 
going to go into their private brand tires and that they were 
going to discontinue doing business with Lee, and about that 
time in April of 1963 that contract would have been 
terminated. •- „ 

% 

He also mentioned that they had about 45 sales 
outlets and that they were losing money, and I believe he 
mentioned they were losing money to the extent of about 
$700,000 a year. 
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THE COURT: 
THE WITNESS: 
AUERBACH: 

What did Mr. 


Vasko-direot 

Mr. Bart er said that? 


Yes, your Honor. 

* < ' ' *4 'I 1 ■ . 


Clairmont or any of the company 


people say with regard to that? 

A For sotne reason or other, it seemed that Mr. 
Clairmont was avoiding the question of a productivity 
sharing plan. 

As soon as someone would start talking about a 
productivity sharing plan, Mr. Clairmont would go back to 
his pitch that the company was in trouble, they had no 
sales, they lost their Phillips account, their stores were 
in trouble, they were losing money to the extent of 
approximately $700,000 a year, they had to do something 
somehow to go out and get new customers. 

He needed a new sales staff so that they could 

prowicffe®, 

go out and provoke , new business and it seemed that between 
his pitch on sales and his pitch on the pension plan, he 
would always seem to be getting back into those two areas. 

Q Did the union representatives indicate to Mr. 
Clairmont and to the other company officials that they 
would cooperate in any reasonable form of increasing 
productivity or efficiency, production efficiency? 

A Yes. The union representatives most certainly 
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I 

| 

2 

indicated that. And further, the international union. 


3 

through Mr. Burdon, proposed that Mr. Barbu conduct a 


4 

study to determine the problems that this employer was 


5 

having in his business. 


6 

As a matter of fact, the international union 


7 

agreed to pay half of such a Study if the company was 


8 

willing to pay half* 


9 

The company agreed and Mr. Barbu, on behalf of 


10 

his company, agreed to institute such a study of the 

* 

11 

employer. 


12 

Q Did the company indicate that there were any 


13 

restrictive practices in the union contract that prevented 

* 

14 

them from being efficient? 


15 

A Yes. One of the big problems that was brought 


16 

up, the company contended that on some machine they were 


17 

only making 25 tires, while their competitors were making 


18 

35 tires. 


19 

They also contended that — they needed super 


20 

seniority. They also contended that they needed some 


21 

provision in the nature of allowing them to subcontract. 

• 

22 

1 think at this time they also mentioned the fact 


23 

that their off"Standard payments were very costly to them. 


24 

i * 

Z might add at this point that there is and there 


25 

was no employer at that time nor at this time that in fact 



x. Vi ' w - 
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cost, higher conversion cost? 

A Of course, the entire problem rests with 
management. This is their function. They oversee the 
operation of the plant. 

They are the ones that dictate to the employees 
within the working agreement what is going to be done in 
all areas of the plant. 

tJor oyeC. 

Q What happened after the Strong-Naiuviulr report? 
Did anything happen? When was your next meeting, let me 
put it that way? When was the next meeting that you 
attended with the company? 

A Well, it would have been some time in 
approximately July of 1964. 

q Let roe, before ve get to that, ask you something 
about the sixty-day notice. 

Do you recall there was some testimony about the 
company giving thenotice to the union? Is that the 
normal practice, that the company, sixty days or a little 
more than sixty days before a working agreement is due to 

terminate, that the company gives the notice? 

% 

A No. The normal practice is for the localmion 
to submit a sixty-day notice. 

As a matter of fact, in the ten and a half years 
that I have now been employed by the international union. 


t 


\ 
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this is the only tine I know of that an employer has 
submitted a sixty-day notice to amend and/or terminate. 

® All right. Now, I think you mentioned before to 
the Court that — but I think it would bear repetition in 
this connection — Mr. Hess testified that the local still 
gave their sixty-day notice. 

Could you tell us what the significance of the 
union's giving the sixty-day notice notwithstanding the 
fact that the company had alres1y given it? 

A Yes. I might add that there are three different 
requirements tinder law before a party can be put in the 
position to be able to strike. 

First we have the notice requirement under the 
agreement. The agreement contained a sixty-day notice to 
emend or terminate. 

Under the law, we also have a sixty-day 
requirement. 

Further, under the law, we have a thirty-day 

notice «— 

Q By the law, you are referring to the Taft-Hartley? 

A Taft-nartley, and more specifically Section 8-D 

# 

of that act. 

It also provides that within the sixty-day 
notice, you must also submit a thirty-day notice to 
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2 

Federal Mediation. 


3 

11 you, as a party, do not submit any of these 


4 

notices and you engage in strike, then you are, as a 


5 

consequence of that, engaging in illegal activity, and 


6 

that is the reason why the local union did in fact submit 


7 

those notices. 


8 

Q In point of fact, is it the universal practice 


9 

for unions, certainly within your international, to 


10 

routinely send out those sixty-day notices? 


11 

A It is a practice that I have seen accomplished 


!2 

without fail. 


13 

As a natter of fact, we at the international 


14 

union notify each respective local union that their 


15 

contracts are terminating and that is time to submit such 


16 

a notice. 

. 

17 

Q The sixty-day and then the thirty-day? 


18 

A That’s right. 


19 

THE COURT: Isn’t the union ever satisfied with 


20 

a contract to run its term? 


21 

THE WITNESS: Yes. They are always satisfied 


22 

to run its term, your Honor. 


23 

# 

THE COURT: Why the provision to terminate on 


24 

sixty-day notice? 


25 

THE WITNESS: No, no, no, your Honor. For 


* 

% | 
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example, what we are talking about, currently we have 
three-year agreements. 

THE COURTi Yes. 

THE WITNESS: In the three-year agreement, we 
provide that prior to its termination date, we will 
submit a sixty-day notice to re-open that agreement so 
that we could amend it and, if necessary, to terminate it. 

Now — 

THE COURT: Well, it terminates anyway at the 
end of sixty -- 

THE WITNESS: No, your Honor, it does not. 

Because if you don't submit such . notice, it automatically 
renews itself for another year, and then _ 

THE COURT: I get you. 

BY MR. AUERBACH: 

Q In other words, it is a year-to-year renewal if 
you did nothing about it? 

A That's right. 

Q Mr. Vasko, I would like to show you Exhibit 13-A, 
which is a letter of Lee Tire to Mr. Hess as the president 
of Local 227, dated June 28 — 

MR. MOSS': what year? 

MR. AUERBACH: 1963, I'm sorry. 


— and ask you to read it. 
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to do with the ease* 

THE COURTt Well, I can judge what they have to 
do with the case or not. 

One comparison he made was disastrous from his 
point of view but — 

BY MR. AUERBACHs 

0 I m sorry, sir* What is the significance of 
the setting of the rates? what is the importance of it? 
the whole job evaluation? ' 

A During a period of time, rates have a tendency 
to get some looseness. By that, your Honor, I mean thlsi 
Lefa say a rate is established, which rate provides that 

an employee to receive 100 percent payment, he should make 
twenty-five tires. 

During the period of time, several things might 
happen. Some element might be taken out of the job or 

the employee finds certain shortcuts in the making of the 
job. 

So in the beginning where he may have been able 
to make twenty-five tires in eight hours, we find that an 
employee is new making twenty-five tires in six hours. 

Co we have a situation where he has 25 percent 
more time available wherein he is not producing, and 
under the normal situation, there is nothing the employer 

(X— >£_ 
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2 

not done anything about, bringing on a situation where the 



3 

employee instead of producing more, produces at the same 



4 

pace because the employer being responsible for, this 



5 

function has not studied the job as it was his prerogative 



6 

to.aS. 

A * 



7 

And, of course, there are situations where the 



8 

employee, because of his skill, is able to, as a matter of 



9 

course, be more proficient in his job. Of course. 



10 

different employees are more proficient than others. 

• 


11 

For example, when I was in the plant, I was able 



12 

» 

to complete a job in six hours where it may have taken 


• 

. 

14 

other employees eigh'i and a half hours to do. 



Now, when an employer requests the job evaluation 



15 

program, this gives him a complete right to move into every 



16 

job in that plant and regardless of the skill or regardless 



17 

of the proficiency of the employee, it is a situation that 



18 

gives him a right to reassess and increase the production 



19 

on every facet of that employment. 



It 

20 

BY MR. AUERBACH: 

,«W‘ 



21 

* 

Q As far as the union contract that was in 



22 

« 

existence at Conshohocken in these areas, was it any 



23 

different than the union contracts that you had in your 



24 

25 

other locals? 

A We have a standard contract at the international 


yf i 

l 




• * V * 

J 
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offer,you recommend an employer's first offer? 

THE WITNESS: Oh, not the first offer, no. 

THE COURT: This is in the nature, I gather, 
of a negotiating tool just like the strike — 

MR. AUERBACH: Your Honor, that was not a first 

offer. 

THE WITNESS: No, your Honor, do you know what 
that is, your Honor? That is an unqualified — that is 
a unilateral act by an employer when he takes — when an 
impasse has occurred in negotiation. 

THE COURT: Is that usual? 

THE WITNESS: No, most unusual, your Honor, most 

unusual. 

THE COURT: The union made a strike vote which is 
a negotiating tool? 

THE WITNESS: What came after that — 

THE COURT: Wouldn't that be a counter-negotiating 
tool from the employer expected after that? 

THE WITNESS: No. 

THE COURT: They wouldn't? 

% 

THE WITNESS: No, that very seldom occurs, your 
Honor. No, once the employee complement takes a strike 
vote, it is as you stated, it was a tool. 

Now, in this situation, as you can tell by what 
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2 

has transpired in the background of this situation, the 


L— 

3 

local union never struck. The deadline went by. They 



4 

didn't strike until they were given these new work rules. 



5 

That's when they concluded that they were forced out, your 



6 

Honor. 



7 

But the union in this situation was agreeable 



J 

to working on a daily basis* 



9 

THE COURT: I understand that, but the employer 



10 

clearly was not? 



11 

THE WITNESS: Right. 

• 


12 

THE COURT: In that situation, isn't the 



13 

employer going to take an extreme position? He's not 



14 

going to come up with what he is ready to settle with. 



15 

is he? 



16 

THE WITNESS: Not at all. In common practice. 



17 

/ 

that doesn't happen. Por example — 



13 

THE COURT: You mean in consnon practice when 



19 

the union tells the employer, "I've got a strike vote," 



20 

the enployer then offers what he is willing to settle for? 

# 



21 

THE WITNESS: No, no, not necessarily. 



22 

THE COURT: I wouldn't think so. 

% 

* 


23 

THE WITNESS: No, the employer does one of two 



24 

things, your Honor, in the usual situation: 



25 

He either sits back and is willing to take the 


pi i 

? 
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strike, or he ups his offer* That is what usually happens* 
But the employer, at least the employers we 
deal with, your Honor, never take such a drastic move as 
was taken here. 

DIRECT EXAMINATION (Continued) 

BY MR. AUERBACH: 

0 Let me get a little more into the question of 
a strike vote. 

I think Mr. Hess testified that the membership 

did not actually vote to strike, the membership voted to 

v i 

give the executive board the right to strike. 

«v 

He has testified that that was a negotiating tool, 
but is it also a delegation tool? 

A Yes. Customarily, the membership will delegate 
to either the negotiating committee or the executive board 
to take such action if they feel such action is required, 
and you have to bear in mind that in this particular 
situation, prior to 1963, this local union had never entered 
into a strike, never. 

THE COURT: This is the first time? According 

% 

to what you tell us, Mr.Clairmont said he never had a 
strike before and the union never had a strike before. 

THE WITNESS: That's what he said. Right, your 

Honor. 
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2 

BY MR. AUERBACHt 

3 

Q Is one of the purposes or could one of the 

4 

purposes of the delegation to the executive board be for 

5 

the purpose of giving the executive board greater latitude 

6 

in negotiating? 

7 

A Yes. 

8 

THE COURT: That seems obvious; gives the union 

9 

flexibility. 

10 

MR. AUERBACH: So the negotiators don't have to 

! * 

11 

go running back. 

12 

THE COURT: Right. 

13 

Q Let us go, Mr. VaBko, a little more into what 

14 

the Judge brought up in terms of the procedures in 

15 

negotiating when, in light of this nine-point program, you 

16 

said that this is roost unusual to unilaterally put in a 

17 

new set of rules and say this is it. 

18 

What are the alternatives, what is normally done? 

19 

A Usually, the procedure on reaching a deadline is 

20 

one of two things: 

21 

Either the one party strikes, the other party 

22 

% 

locks out, or the parties agree to some type of daily 

23 

extension or some type of maybe thirty or sixty-day 

24 

extension of the present contract in the hopes of continuing 

25 

negotiations so that they might reach an agreement. 
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2 

THE COURT: You've got three possibilities: 



3 

One is the strike by the union; two is a lockout by the 



4 

employer, and three is a temporary accommodation of one 



5 

sort or another. 



6 

THE WITNESS: Yes, I can say one or two further 



7 

possibilities, your Honor, but I would say they would be 



8 

the prime mes. 



9 

THE COURT: These are the usual possibilities? 



10 

THE WITNESS: Yes, 

• 


11 

THE COURT: I suppose ingenuity can think of 



12 

other ways. 



13 

THE WITNESS: Right. 



14 

BY MR. AUERBACH; 



15 

Q I think there is some testimony here that the 



16 

union offered to go to binding arbitration, Mr. VAsko. 



17 

Is that sometimes a practice that is followed 



18 

when parties reach a deadlock? 



19 

A We have never agreed, outside of this situation, 

• 



20 

to go to binding arbitration, and that is a very 



21 

seldom-used practice. 

% 



22 

THE COURT: When did this happen? My recollection 



23 

isn't very clear on that. 



24 

MR. AUERBACH: I think the Federal mediator 



25 

recommended it in July 1963, and Mr. Hess testified that 

XI X- *2- ^ 


* *5 

«: 

4 

1 
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I think we've got to bear in mind that there was 

a most unusual situation. This is something that doesn't 

customarily happen. As a general rule, any time we have a 

strike or have a lockout eventually we come to an agreement 

and the employees come back to work, and this iw what the 

employees were accustomed to seeing. 

So I am sure all the employees involved had hoped 

that s flme-ow and in some way an agreement was going to be 

reached. They had no other livelihood. They were out on 

the street. They had nothing further to do. It doesn't 

cost them anything to meet. It didn't hurt them to meet, 

and they still had the hope that somehow and in some way 

some aggreement was going to be reached. 

Of course, your Honor, they also had the thought 

that perhaps they may have been entitled to some benefit, 

operzrfiov) 

like the discontinuation of o e pr a t ien benefit under the 
welfare agreement. 

THE COURT* I suppose I might as well disclose 

• ' 

what I am thinking actually.happened in that respect. I 
have no doubt that Mr. Hess testified what he now remembers 

* • • i 

having said. And equally no doubt, like every other human 
being that has been in the fire, he remembers himself 
saying everything he should have said as of looking at the 
thing from now, and I very much doubt he ever said exactly 
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2 

what he now remembers himself as having said r without in 




3 

any way challenging the fact that he now remembers that he 

•W- I 



4 

5 

said it. a 




6 

to Mr. Vasko is an unrealistic one. 



• 

7 

Q Mr. Vasko# do you recall the testimony that Mr. 




8 

Hess gave about filing grievance No. 260 # the severance 




9 

pay for all employees# and do you recall his testimony 




10 

that this was rejected by the company because there was 




11 

no agreement in effect# and the question then arose whether 




12 

they had filed a written or formal demand for arbitration# 

•• 


♦ 

13 

and he testified no# there was no written demand for 




14 

arbitration filed because there was no point to it? 



• 

15 

I think he further testified that they told him 




16 

or that# yes# they sent the grievance back# and I don't ‘ 

■v 




17 

know whether he testified that there was no pointto making 




18 

a demand for arbitration. 

‘ 


• 

19 

Can you tell us what is the significance of that# 




20 

and why it was not necessary to file a written demand for 




21 j 

arbitration? * 



■i 

22 

A As a matter of common practice# when the employee 

# 




23 

complement files a grievance the employer either grants 




24 

their request or denies it. Zf the employer denies it# 




25 

he usually explains why such request is being denied. 


• 



\c >4- ^ ■ - bt'M *\ 

* 
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provided for the termination after a month on layoff, a 


grievance on that point would have been to no avail. 

So at that time the onl” thing the local union could have 
hoped to have accomplished was to have negotiated on that 
matter. 


^ agreement was reached, which, of course, 
it wasn't, the local union would have negotiated with the 
employer that these employees either would have been 
recalled or still remained on layoff. 

Q I would like to got now to the question that 
was raised as to why the picketing went on when Goodyear 

took over the plant and be ore a contract was entered into 
with Goodyear. 

Are you familiar with that situation? 

A Yes, 1 am. As a matter of fact, I was involved.* 
Goodyear Tire 6 Rubber came to us and told us 
they were interested in taking over the plant, but they were 
unwilling to assume the agreements that had expired with 
Lee Tire. They also were unwilling to recognise the URW 
as the collective bargaining agent of those employees. 

Because of that, the employees at Lee continued 
to picket in the hopes of forcing Goodyear to recognise them 

as the collective bargaining agent. 

• • • • 

THE COURT: Has there a competing union? 

" ,.T m ■ * ... 

% 
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refused to recognize the URN. 

THE COURT: I just asked you what may be an 
irrelevant question. It wasn't just a question of your 
union or another union? 

THE WITNESS: No. It was a question if they 
would recognize our union, which they did not. , 

THE COURT: At first? 

THE WITNESS: No, they did not at all. What 
happened was once there was an employee complement in 
there the employees petitioned the National Labor Relations 
Board, held an election, and the NLRB then certified the 
URW as the collective bargaining agent. 

THE COURT: And at that point they recognized 
you, since they had no choice? 

THE WITNESS: Yes, your Honor. 

THE OBURT: In other words, it didn't have the 
effect you hoped it would have, the picketing? 

THE WITNESS: It did not accomplish its aims, right. 
Basically, your Honor, it is what was termed as recog- 
nit ional picketing. 

Q I would like you to address yourself now to the 

fact there was a different terminal date for the welfare 

• • * * 

\ ‘ - 

• . . * 
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agreement as opposed to the collective bargaining agree* 
ment. Can you tell us why that was? 

A We customarily attempted to do that for the 
reason 'if. the collective bargaining agreement and the 
welfare agreement had the same termination and we struck 
over the collective bargaining agreement- that would have 
terminated, of course, also, the welfare agreement, and 
all the benefits in the welfare agreement then wouldn't 
have been forthcoming to the employees. 

By having a different termination date on the 
welfare agreement, if we strike under the collective 
bargaining agreement the employees would still receive 
their benefits under the welfare agreement, such as 
hospitalization, sickness and accident benefits, eto. 

It was really strategy to assure more benefits 
tothe employees. 

0 I would like to get back back to the question 
of the NLRB charges. In the various companies the inter¬ 
national and various local unions deal with, are there chang^ 
in top management from time to time? 

A Often. We are confronted with a change, I would 
say, at least twice a month. 

Q Does the NLRB, as far as you know, take this sort 

» * « 

v • 

of thing into account? 

> 0 - )>C~ ^ ^ 
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to ask for a special distribution, that they never 
■ade any response to that letter; did you hear that testi¬ 
mony? 

A I heard testimony that they did not believe the 
letter, yes. 

Q Well, I believe the testimony was he did not re¬ 
spond to that letter. Do you recall whether they consulted 
you at that time as to the fact that they had asked for a 
special distribution and were not being given it, that the 
company said they were not entitled to it under the SUB 
agreement? 

A I don't recall being consulted. 

Q Did you give Mr. Hess any advice on this subject? 
WaB it at your advice that they sent this letter with re¬ 
spect to the laid off employees? 

A No, It wasn't. • 

Q You testified that the first time you met Mr. 

Clairmont was October 31, 1962? 

• • 

A That's correct. 

Q Was it a meeting at */hich the company had requested] 
the people of the international and the two locals to com 
to Akron, I believe? 

A That's correct. 

Q You testified that at that meeting Mr. Clairmont 
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spoke about the need for some kind of pension relief? 

A That's correct. 

'**' . I 

Q Aa I not correct that the meeting was opened and 
the person who was, so to speak, ohairing the meeting was 
Mr. Garthwaite, who was then president of Lea? 

A Mr. Garthwaite introduced Mr. Clairmont. I aa 

unaware that Mr. Garthwaite was chairing the meeting, that's 
correct. 

Q V,ell, let's see. The minutes of the union which 
have been introduced here as Exhibit 30A said that "The 
meeting was held up because President Burdon didn't appear 
or was late, and that after his arrival Mr. Garthwaite 
started reading a prepared statement regarding the serious¬ 
ness of the company's situation."- 

* . 

A That's true.. 

Q Do you recall that? 

A Yea. 

Q And that "Then President Burdon interrupted to 

apologize for being late, end Mr. Garthwaite continued with 

his statenent." 

So that the first statement about the company's 
situation was made to the union by the representative of the * 
old management, right? 

A That's oorrect. 

> 
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Q And that he suggested the problems and suggested 
that It was necessary to reduce the cost of the operation, 
to improve the product, reorganize the entire sales system 
and that they couldn’t do anything about this unless the unlo^i 
would cooperate? 

A That’8 true. I don’tthink Kr. Garthwaite even 
broached the question of pensions. 

Q Yes, okay. 

After having spelled out the situation for the 
company, he introduced Mr. Clairmont, right? 

A T hat’s right. 


Q And Mr. Clairmont brought up — among one of the 
things he brought up was the question of the pension problem? 
A That’s correct. 

Q And he said that there were a lot of things that 
needed to be done, they needed to have a crash program at the 
company, they needed full production of Lee tires, they must 

eliminate featherbedding, we can’t continue to function in 

« 

the way we have been going; right? 

A That's what he said. 

% 

Q And then he asked Mr. Garthwaite to talk to you 
abcut certain matters at the Conshohocken plant, right? 

A That’s correct. 

Q And then Garthwaite said there are five or six 

»■ \ 
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things, and then he listed them, as to what the company 

1 

V 

2 

needed? 


3 

A That's right, I recall that* 


4 

Q That is what is known by Mr. Hess and the rest of 


6 

you as Clairmont's six or seven points, right? 


6 

A I don't know what Mr* Hess considered six or seven 


7 

points* 


8 

9 

10 

Q Well— 


A I don't recall myself referring to anything as such 

. 

11 

12 

six or 3even points, Mr. Moss* 

Q I see. But it is your — 


13 

MR. AUERBACH: I think, your Honor, that Mr* 


14 

Moss is confusing two things: Mr. Hess talked about the 


15 

six-point plan and he said that this was when they were 


16 

negotiating for the contract which ended, and he said that 


17 

the company would not take it unless we gave in on all six 


18 

points• 


19 

THE COURT: Were those six points any different 


20 

than these six points? 


21 

MR. TAYLOR: I believe the minutes that Mr. Moss 


22 

is referring to was then they first outlined the six points. 


23 

'• 



THE COURT: Are they any different from the six 


24 

* 


25 

points that Mr. Hess was talking about later on down the 



road? v 
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MR. TAYLOR: It is called a transitional phase, 
I think, your Honor* 


THE COURT: I am not suggesting it is a theory, 
but it does not seem to me there is a difference between 
Garthwaite and Clairmont at this point. I do not think 
it is material* 

Q Am I also correct thr-t Kr. Garthwaite or Mr. 
Clairmont, either one of them, said that the door was open 
for you people to come in and look at the company*s records 
and see the problems which the company was facing? 

A I believe he said that, yes* 

Q And the reaction of your international presideit 
was that he could hardly sit here and listen to proposals 
about a contract which was not open for negotiation, right? 

A That *s true* 

Q That was your first reaction to this, was — 

A No, that vas the reaction of the international, 

Mr. Moss* 

Q I see. Did he represent the union*s reaction to th» 
matter? 

A Yes. 

Q They could hardly control themoelves to sit there 

and listen to the company*s problems when the working 

agreement was not subject to negotiation at that time? 


i 
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A That’s what he said; fir. Moss* 

Q At the tine that this meeting was held, the real 
question that was in controversy between the company and the 
union was the welfare agreement, right? 

A It was only in controversy because of the employer 
refusal to fund. 

Q Mr. Vasko, I show you what has beenmarked 
Exhibit 3 6 , which is the agreement for pensions, service 
award and insurance benefits, dated June 30, 1961, and I 
refer you to Section 7 and ask you what was the obligation 
of the company under that agreement to fund the pension 
benefits? 

A Item 7? 

Q 7* Funding. 

A Section 7? 

Q 7. Funding. 

KR. TAYLOR: That is under the penslonprogram, 

Mr. Moss? 

• - 

MR. MOSS: Yes, page 12, Section 1. 

Q n The company agrees to begin the funding of pensioi 
benefits under the plan not later than July 1, 1962, by 
means of payments into a pension trust or trusts or payments 
under an insurance contract or contracts," etc., right? 

A Yes. 

> 4 -. WL 
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United Rubber, etc. 

v. 66 Civil 1154 

Lee National Corporation 

February 7, 1973 
10:00 a.m. 

(Trial continued.) 

THE COURT: Do you have a new witness? 

MR. TAYLOR: Yes. We would like at this time to 
interrupt temporarily the cross examination of Mr. Vasko 
to introduce as plaintiff's witness Mr. Robert Garber, 
and with your permission we will call Mr. Garber to the 
stand, please. 

ROBERT E. GARBER, having been duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. TAYLOR: 

Q Mr. Garber, would you tell us your present 
occupation? 

A I am currently employed by General Tire 6 Rubber 
Company, and am vice president of industrial relations, 
chemical plastics division. 

Q How long have you been so employed by General 

Tire? 

A Since May 5, 19711 * 

Q Will you tell us what your duties are? 
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2 

A I an in charge of all personnel functions# 

- -f 



3 

including salary# hourly# EOC, OSHA — 



4 

THE COURT * What is OSHA? 


i 

5 

THE WITNESS* Occupational Safety & Health Act. 



6 

A Salary administration# contract negotiations# 



7 

job evaluation# piecework — 



8 

THE COURT: Contract negotiation# you mean# with 



9 

labor unions? 



10 

THE WITNESS: We have labor unions# yes. 



11 

THE COURT: In relation to employees? 



12 

THE WITNESS: With employees. 

1 

•| 


13 

r 

\ 

A Andanything pertaining to the employees of the 



14 

company, salary and hourly, comes under my jurisdiction. 

1 

i 


15 

* 

Q In this function# do you supervise all the 

i. 

l 

\ 


16 

manufacturing facilities of General Tire 6 Rubber in the 

i 


17 

chemical plastics division? 

\ 

i 


18 

A In the employee relations field# yes* 



19 

Q You are familiar with the controversy in question 



20 

• ”» ’ , 

here# are you not? 

i 


21 

A Yes# I am. 

j 

22 

Q Were you at one time affiliated with the United 



23 

Rubber Workers? 

j 


24 

25 

A Yes# I was. ... 

Q Will you go back in time# please# beginning with 

* ... *• *t . 

v* ' 

* 
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th- first time you became affiliated with United Rubber 
Workers, and bring us up to date on your jobs, dutfes and 
responsibilitias? 

A Will you repeat that? 

Q From the time you were first affiliated with 
United Rubber Workers, bring us up to 4fete. When did you 
first become affiliated with the United Rubber Workers? 


A I was originally a member of the United Rubber 
Workers in March of 1946 at the Firestone plant in 
Pottstown, Pennsylvania. 

Q And then? 


A When we organized fee union at that plant it 
became known as Local 336 of the United Rubber Workers 
Union, and I was elected president in 1946, a position 
that I held until 1962, when I went to work for the 
international Union as a special representative and assigned 
to the research department, and also .as Firestone coordin¬ 
ator for the 14 Firestone plants. ' 

I left the United Rubber Workers in 1962 to take t] 

job — 

Q 1962? 

A 1972 — to go to work for General Tire 6 Rubber 
Company. 

Q I believe you mean 1971? 
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2 

A Yes. 



3 

Q As president of the Pottstown local —— and, by 



4 

the way, excuse me, the same Pottstown plant of Firestone 



5 

is in the vicinity of Conshohocken, Pennsylvania, is it 



6 

not? 



7 

A Yes, within twenty minutes to a half hour 



8 

drive. 



9 

Q As president of that local, were you head of the 



10 

union bargaining committe? 



11 

A Yes, I was. We had a number of bargaining 



12 

sessions. The way they operated in the Firestone chain. 



13 

•s 

as we called it by the way, there were fourteen plants — 



14 

we had local bargaining and then we had master contract 



15 

bargaining which originated in Akron or Cleveland, and 



16 

in which all of the Firestone plants sent representatives 



17 

to meet with the company to hammer out items of a national 



18 

basis, such as pensions, wages increases, insurance, and 



19 

so forth. 



20 

After that was completed, then each of the plants 



21 

+ • 

was allowed to negotiate things that were peculiar to 



22 

their own local situation, such as seniority, job bidding 



23 

procedures, and items of that nature. 



24 

I was involved in all those negotiations from 


yi \ 

25 

1946 on up to the time Z left the Rubber Workers Union. 


' V* 

.eu _ 

\ 
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THE COURT: In both national and local? 

THE WITNESS: Yes. 

Q You became part of the International staff 
affiliated with the research department I believe you said 
in 1962? 

A Full time in 1962, but prior to that for a number 

of years I was assigned on a part time basis by the inter¬ 

im 

national bnion as a chairman of a three man committee for 
the Firestone local unions to negotiate a new time study 
and job evaluation system for all the Firestone plants. 

Three members from the union and three members 
from the company were on it. I was chairman of that 
committee for the union. That took place over a period of 
about two to two and a half years, meeting maybe three or 
four days every two weeks. 

Q This was prior to 1962, I take it? 

A Yes. 

Q And the three member committee from the union 
was picked on a national basis? 

A Yes, by the international president. 

% 

Q And you were chairman of that particular group 
on behalf of the union? 

t •• 

A That’s correct. 

Q The purpose of tht$ particular committee was to 
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u. 

2 

go into time studies for job evaluation and incentive 



3 

programs? 



4 

A Time studies and job evaluations are two differ¬ 



5 

ent fields, but we were charged with the responsibility of 



6 

doing both in making the existing time study and job 



7 

evaluation studies in all plants for use in future plants 



8 

in the Firestone chain. , 



9 

help 



Q It might be of some hjar- if you would explain 



10 

briefly what you mean by the terms time study and job 

• 


11 

evaluation. 



12 

A Job evaluation is a system which gives you the 



13 

relative worth of one job as compared to any other job. 



14 

You want to set your plai^ so that you will know what Job B 



15 

is worth in relationship to Job A or C or D, and this is 



16 

done by a series of evaluations based on factors and 



17 

degrees such as responsibility for equipment, responsibility 



18 

for materials, responsibility for safety, the physical 



19 

effort required, the responsibility for quality, skill 



20 

required, training required, educational background 



21 

required. 

• 


22 

« 

Each one of these factors is rated, and after they 



23 

are rated there's five different categories they fall into. 



24 

Each of the categories gives a certain point value for each 


K \ 




25 

of these different types of job factors, and the total 


• «, 


•* . V 
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number of points are then assigned to that total job based 
on this evaluation. 

Those points then are related to the points that 
would be arrived at by the same process on any other job 
in the plant, or the total jobs in that plant compared to 
the total jobs in another plant. It gives you relative 
values so you know the sweeper's job is worth so much 
money, and the tire builder's job is worth X dollars and * 
cents compared to something which is the base point. 

If you are starting off from a new plant you 
would normally get three, four, five or ten jobs in the 
surrounding vicinity and have the job descriptions of 
them, evaluate them, and set a curve, and then you would plou 
on your own {iant all the job descriptions of all the jobs 
you intend to have, evaluate them on the basis of the 
job description, andrelate them to the values of the 
area. 

If you are going to do just a new job in your 
plant you would already have your curve from the jobs 
that were in existence, and evaluated in your own plant, 
and this would fit into the curve based on the new job 
description and the new job factors and the new job 

0 

points. 

■ 

Q Within, for instance, a tire building function 

• «. • ! ' * ' 
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there would be different types of machinery. Would you 
be evaluating the different jobs of machinery within the 
tire building classification? 

A You would get an hourly rate or a base rate 
for the total tire building concept regardless of the 


type of machinery. 


You take basically to be a tire 


builder would you need six months, 12 months, a year 
or two years training, what would be your educational 
requirements to become a tire builder? Thfct type 
of factor is used to determine the bail or hourly 
rate. It has nothing to do with the establishmentr. 
of piece work rates, which is the elemental breakdown 
on how fast you can perform certain tasks or functions * 
in the tire building operation. 

Job evaluation normally wouldn't concern 
itself with the fact that there were one, two, three 
or four different types of machines in one classification 
If they were dramatically enough different then in all 
probability it would show up this should in fact be 

in a classification. You can have a number of different 

% 

types of machines as long as there is some degree of 
similarity Within the same classification that would fit 
into the job evaluation program. 

0 Within job classifications, if certain jobs 
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were deemed to be more crucial than others with regard 
to seniority,for instance, is that what you would refer 
to as key classifications? is that term currently used 
to describe such a situation? 

A I wish you would repeat that question. 

Q Perhaps I have made it too long, but would 
you explain the term key classifications? 

A All right. In the rubber industry'the 
companies and the unions in different locations have 
worked out different procedures whereby long training 
jobs are somewhat protected from the normal seniority 
arrangements spelled out in the contract, and there are 
a number of different reasons for this benefit to the 
company and also a number of reasons beneficial to the 4 ' 
union. 

-«r * * 

Basically, it works this way: Suppose you 

have plantwide seniority. i^jfyyov have a cutback 
normally the youngest person would be laid off, would 
be the first to go out the door. if the youngest 
person happens to be a long training job, such as in 
some case? a tire builder, the company would have an 
agreement which would specify this type of classification 
as a key classification. in effect it puts up a 
fence around that classification and prevents the normal 


Suppose you 
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seniority application from touching people within the 
confines of that fence. 

In other words, if the tire builder was the 


youngest person, and if he was a key classification, 
and there were a cutback he couldn't be bumped, the 

next youngest person who was not a tire builder would have 
to be laid off. 


THE COURT: Is that sometimes called 

superseniority? 

THE WITNESS: No, superseniority is a 
slightly different item. It's similar to that. Super- 
seniority gives a person preference that he doesn't 
otherwise have to a job. This only permits a man 
to stay on the job he already has, for which he has been 
trained, and prevent*? somebody else from bumping him 
out of that. 

Conversely, if there is a layoff in the tire 

building classification he may have other people with 

more seniority on layoff but if they need a te^builder 
Keu, (Mass‘T\e«t 

under the replan a 1 f icuti ran Aconcept they would have a right 
to recall him out of seniority. 

The union benefits from this because of the 
fact that if you don't build the tires you can't cure 
them, if you con't cure them you can't sell them, if you 
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don't sell then you caift use the people in the preparation 
departments and so forth, 

THE COURT: Why isn't that superseniority 

as I have been hearing about it? I don't get the 
difference. 

THE WITNESS: Superseniority, I guess, 

depends on how the various parties at a particular 
plant entering a particular contract write their super- ' *• 
seniority provisions but superseniority gives you the 
right to bid on different jobs, gives you the top 
seniority for whatever purpose, whether it's job bidding, 
layoff protection, shift preference, orany other reason. 

THE COURT: What reason would there be 

for giving a man superseniority? 

THE WITNESS: Mostly that is worked out 

for the union officers, with the concept that any time 
anybody in the plant works regardless of what job he 
is on, the union people have a right to have somebody 
there to represent them, and in that context is where 
I have always been exposed to the idea of superseniority. 
Union officers and representatives of superseniority to 

4 # 

let them work on jobs even though it is hot a long training 
job. 

THE COURT: DO I correctly deduce #5? 
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people have been calling superseniority he has been 

-H\e 

calling tSgir other thing? 


MR. AUERBACHS 


Yes, sir. 


THE COURT: So when heretofore the word super- 
seniority has been incorrectly used according to this wit¬ 


ness. 


Just as long as we understand each other. 

BY MR. TAYLOR: 

Q For the benefit of the witness, there has been 
testimony concerning the term superseniority which seems 
to coincide with your term key classifications? 

a There is an element of the same thing there. 

THE COURT: it is perfectly permissible to use 

a different word as long as we all knew what it means. 

Q From your knowledge of the tire industry, 
are there many plants that have key classifications 
for the tire builders? 

A In the last ten or so years it's been more - 
and more of a common practice. Originally there was 

very few. I would say since 1960 I would estimate 
probably 50 or 60 per cut of th. plant, now am form 
Of key classifications. 

THE COURT: Let's use the word key classifi¬ 

cation. That is his waI. 
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A And Uiat varies, and sometimes it's just one 
classification,and in other plants it might be two, three 
or four different classifications. 

Q In or about 1962, 1963, it was still a 
fairly rare occurrence? 

A Yes. 

Q From 1962 on, when you were employed full 
time by the International, would you explain in a little 
more detail the type of work you did between 1962 and 
1971? 

A I was assigned to the research department 

I*-. M 

when I had nothing else to do. 

THE COURT: Was that often? 

THE WITNESS: No. But I did have enough 

time in the research department, and basically my 
function there was to analyze financial reports of 
companies, provide information on wage rates, working 
conditions, contract points, and disseminate this informa¬ 
tion to the various local unions. On occasion, to go 
out into the field and audit company's books, and this 
was part of my research department assignment. My ocher 
assignments, as part of the special representatives 
job, was basically to be a trouble shooter for the 
IntsrnationAl Union. Wherever there was a trouble 
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spot, where there wae a strike situation or an impending 
strike situation, you would be called upon to go and 
see whether or not the International Union, through my " ! 
assistance could be of help to the settlement of the 
dispute. 


In that capacity I was involved inthe situa¬ 
tions in Armstrong Rubber, where we had a 120-day rtrike 
Mohawk, West Helena, Arkansas, which was a situation 
where the local union had gone on strike for 90 days, 
the company had the plant up for sale. Sun Rubber in 
Akron, Ohio, PPG, Davol in Providence, Rhode Island. 

THE COURTi What's PPG? 

THE WITNESS: Pittsburgh Plate Glass. 

A Sweger in Denver, Colorado, and then there 
was this mis si Id place out in Los Angeles on strike. 

In addition to those jobs, my main function 
and my other job was as Firestone coordinator, which 
meant that I was responsible for the day to day 
activities of all the 14 Firestone plants insofar as the 
negotiations, q gl vnnces Aof any type, piece work, arbitra¬ 
tion, unfair labor disputes, anything in relation to 

the industrial relations field affecting the Firestone 
plants. 

® ® national basis for the union, 

1 . 

\ 
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leading the union's negotiation team against Firestone 
nationally? 

A That is in the contract negotiations, yes. 
But then in the administration of the contract you 


had that same problem, 


My counterpart was Joseph 


or* *■» 

E. V. Karens, who was vice president for industrial 
relations of the Firestone Company. I would deal with 
him on a day Id day basis. 

Q That would be approximately the exact 

opposite of your present position then? * - 

A Yes. 

Q Would you tell us a little bit more about 
this term piecework in an incentive system, or such 
as it may be called. As part of the job valuation 
program you were talking about the term base rates and 
adjusting for different jobs beyond that, within a 
classification of a job, and you have referred to the 
term piece rates or piecework. Could you give us seme 
further explanation on this? 

A Yes. I tried to explain that a job 

% 

evaluation program is designed basically to tell you 
what an hourly rate of a particular job should be, and 
that would apply to all jobs in the plant. The company 
might, in addition to having a job evaluation, which 
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puta the base rates in proper perspective, decide to 
try to increase production or output by placing certain 
job8 in piecework, whereby the worker is not paid on a 
flat hourly rate but he is paid upon a system which is 
based on how many units of production he makes in a 
given hour or in a different day. 

Now, if you just have a minor simple operation 
it's very easy to make a measurement, you just take a 
digit and put it in the machine and it comes out the other 
end, but when you get into a complex : operation such as 
tire building or such as the other operations in the tire 
industry you might have hundreds of elements of work 
each of which have to be measured to determine how long 
an average experienced employee should take to perform 
that particular element of work. 

^ ^ * stop watch which can be as 

fast as a hundred^foot a second, and these series of 
studies are taken on a number of different individuals 
in order to determine what the average employee should make 
in units of production in a given amount of time. 

Normally, we like to say in the* rubber 
industry, and I think it's the most common one, that the 
base rate would be the equivalent effort required of an 

individual to walk on a smooth level floor without load 

.< • { 
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at the rate o£ three miles per hour. That would be 
the base rate equivalent. ^ . 

The piece worker working at an incentive 
speed would normally be required to perform at a base 
equivalent to walking four miles an hour. in other 
words, approximately 33 per cent faster than base rate 
expectancy? for which he would then be paid something 
above and beyond his base rate earnings. 

THE COURT: You have to get up to four miles 

*>»»*.* • 

before you began to get the incentive pay? 

THE WITNESS: On that basis, yes. Some 

of them start paying off as soon as you get above three. 

The normal expectancy would be the average output with 
the equivalent of four. Some people might be able 
to put out the equivalent of four and a half miles. 

AH the activities and elements are rated on 
the basis of these concepts, or some other similar type * *** 
of measurement. 

Q If we are talking about getting into the 
efficiency of production we would be talking about an 
incentive program, is that correct? 

A You would be talking about possibly both? 

Q Both which? i don't understand -both.- 

« • • 

A You could be talking about reevaluating 

• • • * * 
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your day work jobs, or you could be talking about 
restudying your piece work jobs. You could do either 
one or both or neither* 

Q In the situation at Conshohocken, Pennsyl¬ 
vania, with Local 227, when did you first become 
familiar with the situation? 

A I was familiar with the situation by word 
of mouth from the International president for a number of 
weeks, but I was first assigned into Conshohocken on 
June 19, 1962. I first got there then, and I was 
assigned on June 18.' 



/ 
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Mr. Garber, you said 1962. 
•63. 

Jtrne 19, 1963. 


626 

Did you mean 1963? 


THE COURT* You heard about it about four, 

. ># 

five weeks before that? 


THE WITNESS* Yes, we were talking about in the 
Akron office. 

O When you arrived in Conshohocken on June 19, 1963, 
would you please describe the situation which then 
existed as yousaw it? 

A May I make reference to my notes? 

THE COURT* I assume you have no objection? 

MR. MOSS* Are they new notes, old notes? 

THE WITNESS* Notes I made at the tine. 

* 

0 They are your own personal notes? 

MR. MOSS* Notes he made at the time? 

O They are notes you made at the time? 

A Yes. 

THE COURT* Do you realize counsel for the other 
side will have an opportunity to look at those notes, if 
they want to? 

0 

THE WITNESS* I don't care. They may not be 
able to understand my writing, but he can look at them. 

THE COURT* My notes would be safe on that score. 
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MR. TAYLOR, Your Honor will, I suppose, permit 
a couple of minutes to get assembled? 

A The first thing I did when I got there on June 
19th was to confer with the union committee to get their 
version of what was going on, but the first meeting we had 
with the company was on June 19th. 

0 who was present at that meeting, if you 
remember. 

A well, ray notes show Norman Heil, J. J. Conway, 
George A. Bumstein, A. E. Barkett, and for the union it 
was Mr. Hess, Mr. Sabol, Mr. myself and 

Tarbutton. Then there was a Leonard J. McGee from the 
Pederal Mediation Conciliation Service. 

0 This was a contract negotiating meeting, I take 
it, then. 

A Yes. 

0 I see. Where was that meeting held? 

A That was held at the plant. 

0 Z see. 

A In Conshohocken. , 

THE COURT, This was June 1963? 

# 

THE WITNESS, Yes, sir. 

0 June 19, 1963. 

THE court, That was your first physical contact 
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THE WITNESS* Yes, on the scene. 

THE COURT* Yes. 

THE WITNESS* And Mr. McGee started out Tby asking 
each side what their version of the situation was as of 
that time. 

0 Would you tell us approximately what it was? 

A Yes. I want to skip these things that don't 
have any bearing. 

Mr. Conway stated for the company that items 
that the company -ffeels of major importance must have a 
settlement on the major issues, otherwise there was no 
reason to spend a lot of time on minor issues. 

Then he lists the items he was talking about not 
in order of importance. He made that clear. 

THE COURT* He made that clear, it was not in orde] 
of importance? 

THE WITNESS* Yes, the order that he listed them. 

A One would be a substantial reduction in wages, 
and the company proposed a 25% across-the-board reduction. 

Two, a need for a job evaluation program. 

# 

He stated that he never had one. 

THE COURT* That is what you have been 
describing, the job evaluation? 
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THE WITNESS* Tee. 

A Third, the company wants a list of key 
classifications which would be exempt from the normal 
application of seniority. 

Then he stated in that connection that they 

on 

had five hundred people ip lay-off, and if the company 
had to recall strictly on the basis of seniority, it would 
have tremendous training costs. 

Fourth, he proposed a limit on recall rights. 

TITE COURT * He proposed a limit? 

THE WITNESS* On recall rights. 

A He explained that the present contract, the 
contract at that time, there was no limit during which — 
for the time in which an employee retained his rights to 
be recalled to a job provided he registered his then 
current address on a yearly basis. 

And the company wanted to put a limit of six 

OV\ 

months his rights to be recalled. 

THE COURT* Just for my curiosity, does seeing 
those notes refresh your recollection so you remember it 
happening, or are you just reading the notes? 

THE WITNESS* I remember it happening from this. 
THE COURT* You have seen the notes and it 
refreshes your recollection and gives you a present memory 

•* , ' 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE , 

FOLEY SQUARE. NEW TORN. N.V. CO 7-4SS0 





„ 



1 

I 3S4A 

w . c ;0- 630 

hsg5 Garber-direct 


i 

1 

of It happening? 




THE WITNESS* Yes, sir. 



1 4 

A Pifth, they were proposing a revision of the 



I 5 

off"Standard payments. Basically, the old contract 




provided for a 100% of past average in the event of 




unforseen events, such as lack of stock transfer frost 



• ■MM 

one type of machine to another, a number of Items of that 


> 

% 9 

type which interrupted the piece worker in the normal coura 



10 

of his events. 

• 


Sit 11 

The company wanted to reduce the 100% payment to 



|y| ’2 

90% payment. 



■ '• 

Number six, the company's proposal was to 



:!&$ 14 

eliminate, during the then existing contracts, all the 



3™ 15 

economic items that they had granted as concessions in the 



j$tji 16 

previous set of negotiations in 1961 to the union. 



H 1 17 

J \: is 

Basically consisting of an eighth paid holiday, an 

Increase in the SUB fund, the supplemental/)and benefit 



3H is 

fund. Certain concessions on reduction in the vacation 



SP 20 

qualifications and a procedure whereby an employee was on 



21 

vacation, had a funeral, could extend his vacation by the 



JW 22 

equivalent of three days. 



Mm 23 

They wanted^ tfiat eliminated from the contract. 



,% 3 ' 24 

THE COURT* With respect to this last group. 



§||| 25 

do you know offhand whether these ware special rights to thii 

• # ’* *’* '*• —... ' .. v. ' , 


V 


% 4 \ 
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plant or were they part of the — 

THE WITNESS* These were exactly the same items 
that had been agreed to by all other major rubber companies 

in the united States, and Lee at that time in 1961 had 

\ 

followed what they call the basic big 4 pattern. 

THE COURT* This is £art of the basic big 4 
pattern, this group? 

THE WITNESS* Correct. 

A Number seven, they wanted a more inclusive 
management jsafce/^clause. 

Number eight, the company proposed a termination 

date of September 30, 1965, and explained that they were 

% 

changing their fiscal year and they wanted the contract 

4 > 

to have the same termination date. 

THE COURT* That last does not sound like a 
very vital issue. 

THE WITNESS* That's what we ended up as saying 
at that time, both sides. At that time it was listed as 
one of the major items. 

A The company wanted a change in the procedure 
whereby an employee who was or had been transferred from 

* * i 

the bargaining unit could return back into the 
bargaining unit. 

The then existing situation was that the employee 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.V. CO 7-4SM 













1 

_ 356A 

• •• 632 

hsg7 Garber-direct 

~2 

in thatsituation could return only if there waa nobody on 

3 

lay-off with more than two years' seniority. And at that 

4 

particular time they explained to us that there were 

5 

approximately 400 people on lay-off who had more than 

6 

two years' seniority. They wanted to have freer rights 

7 

t 

to return to the bargaining unit in case of a cut-back 

8 

in the salary group. 

9 

THE COURT? That meant people that had gone over 

10 

to the employers wanted to be able to get back in the union? 

11 

THE WITNESS? Yes. 

12 

0 The supervisory people, I take it? 

• 13 

> 

A Supervisory or other confidential forms of 

' 14 

employment. 

15 

And then the item number 10, the company wanted 

16 

to change the method of payment for vacations. They had 

17 

been paying employees average hourly earnings for the last 

18 

four pay periods prior to the vacation, multiplied by the 

19 

number of average number of hours worked. They wanted to 

20 

change that. Eliminate that to a flat two per cent of 

21 

earnings, with no minimum. 


0 What does that mean? 

■W 

A Well, most contracts will provide for vacation 

24 

payment with a two per cent of the last year's earnings. 

25 

but if a person was out sick or ^lay-off or on leave of 

. v *- t *♦• ^ ..... . 


• •* ■' «- 

> 
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absense, moat contracts contained a provision which set a 
minimum under which he can't go. It might be the 
equivalent of 32 hours' pay, it might be any other minimum 
that the parties may agree to. In some cases it would 
be 40 hours minimum, in other cases 36. If the two per cent 
would come up with less than that, we'd still get the 
higher amount. 

0 In this case, the company proposed no minimum? 

A No minimum whatsoever. 

O I see. Just straight two per cent. 

A Then they stated that there were other items 
but these were the 10 roost important. 

O As best as you can remember, on that same date, 

•• 

could you tell us what the union's position was on or 
about that same date? 

A Vos. They referred to them here as articles in 
the section numbers, and I wrote them down but I'd have to 
go back and refer to the proposals to explain them in 
detail. 

O In that case, would you hold that just for a 
moment? 

I would like to show you these documents, and 
can you explain what they are, please? 

THE COURT* What are you showing him? Are they in 

*••*.•* 
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8 

9 

10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


evidence? 

MR. TAYLOR* No, not in evidence, your Honor. 

A These are typewritten minutes of the 
negotiations kept by union representatives and typed by 
union representatives for May 29 — 

O 1963? 

A — 1963, June 28, 1963, July 3, 1963, and 
July 5, 1963* 

0 And the papers that you are now holding in 
your hands, which you just described, did you bring those 
in your suitcase and your valise to work with you? 

A Yes, I did. 

O You had those in your possession personally? 

A Yes. 

O In this period of time? 

A Yes. 

O Are they copies of the ordinary minutes kept by 
the union? 

A Yes. 

O X see. 

A These an mimeographed and passed out to all 

# 

members of the committee. 

MR. TAYLORt Your Honor, at this time X am going 
to ask a few questions concerning it. These are identical 
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MR. TAYLOR* You have not looked at then yet? 
toe COURT* These are distributed just among the 

union? 

the witness, Yes. 

the court* They were not distributed to the 
other side? 

THE WITNESS* That's correct. 

THE COURT* They were not? 

the WITNESS* They were not. To the best of 
my knowledge. 

t f 

HR. MOSS. Your Honor, X do not see the propriety 
Of his, producing through this witness sons minutes dated . 
Hoy 29, 1963, when he was not even there. 

MR. TAYLOR, Your Honor, I will add something 
He have the person in this courtroom who kept those' 
minutes and was responsi. le for the entire series of 
3S-A to <2 -a, X guess it is, or 43 -a, currently in 
evidence and who kept these four document, a. well. 

we can certainly put him on to certify the 
evidence, et cetera. 

% 

THE court* who is that? 

MR. TAYLOR, Hr. Tarbutton, the secretary of 

Local 227. 

The reason ■ for the May 29 , your Honor, is only 
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because it's a set of minutes that we didn't previously 
have. It's part of the whole series. 

The reason I have a copy of those Hay 29, when 1 
went in I asked for all documents that had been exchanged 
between the parties, including proposals and minutes. 

I wanted to know what was going on up to that time. 

0 And did you also receive at that time a set of 
proposals made by the company? 

A Oh, yes. 

0 Do you have them with you? 

A Yes, I do; 


before? 


THE COURT* viere they the same as we have had 


MR. TAYLOR* No, your Honor. As a matter of 


fact, I would like to show the witness at this moment 
Document 13-A, your Honor, the letter of June 28, 1963, 
which has been much discussed in evidence and in the 
testimony, containing the company's latest proposed revision* 
of that date, and I would like to ask the witness if he 
is familiar with the letter and the contents of those 
particular proposals. 

THE WITNESS* Yea, I'm familiar with this. 

0 Ye8, Now ' 1 8 «« the proposals that you said 
you had received upon arrival in Conshohocken? 
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A These are the proposals that were made by the 
company and were on the table at the time I entered into 
negotiations* 

0 What is the date on that document? 

A There's a number of different dates. The 

original date was typed on here, June 7, 1963, and it 
was crossed out, but these were presented to the union on 
June 14, 1963* 

0 Presented by whom to whom, do you know? 

A By the company negotiation committee to the 
union negotiating committee. 

0 I see. How did you obtain what is in your hands? 

A When I came into the meeting on June 19th I asked 

for copies of the proposal, and they were given to me by 
the company. 

0 They were the then existing proposals still under 
discussion at that time? 

A Yes* 

HR. TAYLOR* Your Honor — 

THE COURT* Have you shown that to Mr. Moss? 

% 

MR. TAYLOR* I am about to do that, your Honor. 

• % 

THE COURT* Show it to him. 

*1 * • i ■ 

Whose handwriting is this, yours? 

THE WITNESS* Most of it is mine, that one 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 7-4*SO 







hsgl4 


— 363A 

Garber-direct 


crossing off tie date, i don't recall who made it; but the 
notations on that whole document are my notes and my 
handwriting. 

THE COURT* Has Mr. Moss got a Xerox of this 
which shows the witness's handwriting? 

MR. TAYLOR* Yes. He has an exact photostat. 

THE COURT* Do I understand the company no longer 
had a copy of this? 

MR. MOSS* I do not know. I have personally never 
seen it before. 

MR. HEINRICH* I never did, either. 

THE COURT* You are Mr. Heinrich. Were you there? 

MR. HEINRICH* Not at that meeting, but I was 
on the negotiating committee for the company. I just 
didn't attend that meeting, I don't believe. 

THE WITNESS* You weren't there, not on the 
29th --not on the 19th. 

THE COURT* Who gave you this document that I am 
holding in my hand? 

THE WITNESS* Mr. Conway. 

% 

THE COURT* Mr. Conway? 

THE WITNESS* Yes. 


MR. HEINRICH* No, I was not at that meeting. 


your Honor. 
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THE WITNESS* That's right, you weren't. 

THE COURT* If this cane from the coiftpany — 

MR. MOSS* My colleague tells me we do have then 
somewhere. I have never seen then before. 

THE COURT* All right. Presunrbly you won't 
challenge this witness's testimony that he got it from the 
company? 

MR. MOSS* No. 

MR. TAYLOR* Your Honor, I ask that these 
documents be received in evidence. 

THE COURT* These are two different types of 

documents. 

MR. TAYLOR* And the minutes, your Honor — 

THE COURT* Let us keep the minutes separate. 
First this document of June — 

MR. TAYLOR* June 7, 1963. 

THE COURT* — 7, 1963. It was marked first 
June 7th, and then it was crossed off to the 14th, and then 
it was reinstated 7th. 

Do you remember how that happened? 

% 

THE WITNESS* No. I discussed that and it was 
actually presented according to the information both 

V 

parties gave me at the time. It was presented on the 14th 
of June to the union. 
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the COURT* The 14th. Do you have any objection 
to that, Mr. Moss? 

MR. MOSS* I do not quite understand yet. 

This was not the first negotiating session, was it? 

THE WITNESS* it’s the first one I participated 


THE COURT* At this negotiating session, this 
witness asked to be given anything that was previously 
on the table and he was handed this document by Mr. Conway. 

MR. MOSS* He came first on June 19th and he 
got this document, he says, from Mr. Conway? 

THE COURT* who sponsored his request to be 
given anything that had previously been considered. 

MR. MOSS- what is this document now supposed to 
represent, changes which had been made on the June 7th 
docunent before you can. or had anybody negotiated anything 
with respect to this before you got here? 

r 

The negotiations began on May 29, 19S3, didn't 
they? And there have been one, two, three, four, five, 
six meetings. 

THE court* Do you want a voir dire? Why don't 
you voir dire. 

the WITNESS* That's why I'm waiting. 

the court* Mr. Moss, ask him any questions you 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE ' 
EOUEY SQUARE, NEW TORN, H.f. CO 7-4SM 


s 










- 366A 


hagl7 


Garber-direct 


want. 


VOIR DIRE EXAMINATION 


BY MR. MOSS* 


I am correct, an I not, you say that you got 


this, Mr. Garber, on June 19th, right? 


That's correct. 


Prom Mr. Conway? 


Yea. 


Who wrote "Latest provisions" up on the top? 


I don't know. 


That is not your handwriting? 


No. This is. That "latest provisions" is not 


mine. 


Who wrote "July 7" or put "14" and then put 


"7" underneath? 


I don't recognize that as my handwriting, either. 


I see. Who made all of the other changes? 


I did. 


The strikings out? 


Each one of these items is my handwriting, notes 


I made at the time. I used this as a work sheet. 


If you notice Article 3 on page 2, for example, 

I have that item crossed/ out and the company withdrew with 


thedate 6/26/63. 
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0 I am interested in this* How do you know what 
has happened? Does this paper reflect what happened in 
any of the meetings before you got there? 

A This document was then the current company's 
position as of June 19th, prior to the times these things 
were crossed out* 

As 1 said, these crossings out, the notations, 
were my notes, of things that happened subsequent to 
June 19th* 


0 But the document is dated June 7th? 

A That's correct. 

0 Is it your testimony that nothing had been done 
with respect to the negotiations on these proposals prior 
to your arrival? 

A No, sir* I didn't make any testimony whc .soever 
about what happened before I got there. 

0 So you do not know what had been going on before? 

A I didn't say that, either, but I didn't testify 

to that* 

0 Why don't you testify to it now* When you came 
into those meetings on June 19th, did you know or were you 
told that these had been negotiated on before your 
arrival and that certain conclusions had been reached, or 
were you starting fresh from this as the first negotiation on 
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hsgl9 
this document? 

A Which question do you want me to answer now, was 
Z starting fresh from this document? Yes, because X asked 
the parties what is the current position, and I was given 
this. This is the company's current) position. 


There had been previous sets of negotiations. 

There had been previous documents exchanged. I have another 
one in front of me which I was told was the original 
company proposal in rough form, but was not in contract 
language. iH^at was dated May 29, 1963. 

0 X see. 

’ * 

« 

A You will find a very distinct similarity between 
the subject matters on here and the contract wording that 
was contained in this document which was written up and 
given to me on June 14th. 

MR. MOSS* Your Honor, X do not contest the 
authenticity of the document. I think it behooves the 
plaintiffs, to show something about this proposal, whether 
it was dictated June 7th or whether it was not presented 
until June 14th, and then how it became back to be June 7th. 

X also think that if there is going to be any 
of these documents put in evidence, that probably they ought 
to all be. The plaintiffs are being very selective here on 
the minutes that they are producing. They havenot 
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produced any minutes of the May 29 meeting _ 

MR, TAYLOR* We just brought them in, your Honor, 

Z believe, 

MR, MOSS • — any minutes for the May 31st 

meeting, no minute* for the June 7 meeting, no minutes 

for the June 9th meeting, no minutes for the June. 11th 
meeting, 

THE COURT* They represent they cure putting in all 
the minutes they have, and you obviously can draw — 

MR, TAYLOR* The defendants would not have any 
of those particular minutes, 

THE COURT* — you obviously can ask me to draw 

any Inferences you want to ask me to draw from this failure 

* 

to produce the ones that you deem important. 

As far as this type of minutes is concerned, it 
seems to me the witness has identified his present 
recollection of what he was told about it, 

MR. MOSS* Your Honor, I think maybe this is the 
time to raise the question as to whether the issue in this 
case is what the company and the union did with precisely 
•very contract proposal which the company made throughout 
the negotiations which began on May 29, 1963, and ended, 
as ftur as the working agreement was concerned, in February, 
1964, and the welfare agreement, which began in May 1964 and 
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ended in November of 1964; whethezf it.'is the Court's 
view that the issue here is that each one of these 
proposals and counter-proposals and discussion and 
everything is relevant in this matter; and whether we niust 
go through each one and support the company's position 
with respect to each one. 

If so, then that is going to make the trial last 
for an indefinite amount of time. 

It is the defendant's position that the sole 
issue before this Court is whether or not the defendant 
company had made up its mind sometime prior to July 16, 
1963, that it was going to force a strike and never 
reopen the plant. 

I do not believe that it is proper, on this 
occasion, to go into every single one of the 
negotiating proposals and the position of each party on 
it and laboriously pick out the changes in position through 
the minutes, some of which are not available. 

For that reason, I object to this document in 

evidence and this examination as to the precise details 

* * 

of each of the company's proposals and the union's 
opposition. 

THE COURTt How much detail you do need to go into 

is obviously a question for the judgment of the respective 

\ 

• t 
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counsel subject to some control by the Court, but the 

1 "“' “ 1 Un<5erstand boil, down to tho fact whethar 
thi. wa. a charad. the company wa. going through or whether 
it was not, 

I do not Me how you are going to reaolve that 
i..ue without soma mention of what position, the respective 
parties took at the variou. times, and I suppose X have got 
to determine whether the parties were acting in good faith. 

As I understand your counterclaim, you say it 
was a charade on the union's part? 

MR. MOSS* No, not a charade on their part. 

That they deliberately set out to put the company out of 

St<lge in *** prOCeedin 9 8 ' and that they 
did that by sd—mttf refusing to go along with what the 
company needed. 

THE COURT* in other words, their so-called 
negotiations were a charade? 

MR. MOSS* No# 

the court* If they were determined to put the 
company out of business — 

MR. MOSS* The company finally gave up anO went 
out of business, 

THE COURT* so it was a charade, because they were 
not going to come to an agreement, they would not let the 
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2 

company work, is your theory. Their theory is that the 

1 



3 

company was not going to come to an agreement, they would 



4 

let the union come back, because the company had determined 



5 

to close the plant as of the date that the union struck. 



6 

Mj*. MOSS* Your Honor, I am not objecting to the 



t 7 

issue which I see before the Court, which is posed by the 



8 

complaint as amended, which is that the company had 



9 

determined, prior to July 16th, to force strike and never 



10 

reopen the plant. 



11 

It seems to me, through the testimony of Mr. 



12 

Hess, Mr. Hess has testified as to what the proposals of 



13 

the company were which the company insisted upon sticking 



14 

to, and the union's position about those proposals. 

• 


15 

All I am objecting to is any procedure which is 



16 

going to require the company to support every single 



17 

statement it made at the negotiating sessions with respect 



18 

to each section of the contract and whether it is 

, 


19 

legitimate; because the fact of the matter is that the law 



20 

is that a company, if it takes a position which it takes in 


* 

21 

good faith, it may stick with that position until hell 



22 

freezes over, and if the union takes the position which it 



23 

takes in good faith, that it is not going to take a wage 



24 

cut, it can stick to its position until hell freezes over. 


t \ 

25 

\ 

and that is the end of the matter. 

- 

\ 


1 
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Zf they wish to have a test of economic strength. 


which the union chose to do when it decided to not work 


under the work rules of the company, then that is it. 


That underscores the importance of the union's 


complaint and its amende^! complaint to the NLRB that the 


company was not bargaining in good faith, because the 


proper forum for a decision as to the question of whether 


either party was or was not bargaining in good faith is 


the National Labor Relations Board, which has exclusive 


jurisdiction over those areas. 


Now, I object to all of this testimony about 
specific little daily sessions, particularly when the union 
is not able to present anything but a selection of 


minutes of those meetings. 


THE COURT* That goes to the strength of the * 
ulion*8 case; and, as I understand the union's position 
and Judge Mansfield's opinion, which does not bind me, 
but it certainly instructs me, what the union has to prove 
in this case is that the company made these propositions 
not for the purpose of bargaining, but for the purpose 
of putting the union in a position where they — 
that the company, which had the right to close its plant 
on July 3rd, or whatever the date was, if they wantod to. 


but had it done so It would have incurred certain 
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liabilities under the contract — they would like to not 
close the plant, but go through a charade of bargaining 
for the period necessary to permit it to close its plant 
without these contractual relations. 

I must say 1 do not see why you are objecting to 
these minutes. It seems to me they cut in the opposite 
direction. 

MR. MOSS* The real issue before the Court is 
whether the company made that decision before July 16th. 

THE COURT* Obviously I cannot psychoanalyze 
the company to find that out. I have got to judge by their 
actions. 

It seems to me that these minutes are relevant 
to that decision. I do not think you have to establish 
the validity of every point that they made. I think that 
it immaterial. 

The nature of their proposals that they made seem 
to me to be relevant on the issue whether they were made 
for the good faith and purpose of keeping the plant open, 
or as a subject that he was proposing on July 3rd — 

MR. MOSS* July 16th. 

THE COURT* — July 16th, and thereby eliminating 
their contractual responsibility. 

MR. MOSS* Your Honor, the National Labor 



\ 
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2 

Relations Board under Its authority has decided that up 


3 

through the time of the amended complaint , which was 


4 

August, there was not sufficient evidence presented by the 


5 

union to justify the issuance of complaint that the 


6 

parties were not bargaining in good faith. That decision 


7 

is within the exclusive jurisdiction of the NLRB. 


8 

THE COURT* 1 do not think that — although it is 

1 

9 

within the approved jurisdiction of its own terms — 

1 

10 

I do not think that is binding or even very persuasive 

1 

11 

in this lawsuit, although the theory is quite different. 

1 

12 

. i 

and the evidence, which is being presented here, presumably 

1 

13 

i 

was not presented at the NLRB, and the plaintiffA ’ had not 

i 

1 

14 

thought of this theory at that time. 

j 

15 

MR. MOSS* That* of course, raises the question 

t 

t 

16 

and poses the possibility that a union unable to support 

i 

«. 

17 

a refusal—to-bargain charge then has, despite the exclusive 

I 

18 

jurisdiction of the National Labor Relations Board, an 

i 

19 

. •' V 

opportunity to bring a lawsuit claiming fraud, which is 

i 

20 

reopening the question of refusal-to-bargain simply in 

• 

♦ 

21 ! 

another forum under another guise, is it not? 

j 

22 

THE COURT* I recognize that possibility, it seems 

i 

23 ' 

to me had the law been otherwise. Judge Mansfield would 

i 

24 

have granted your motion. 


25 

r 

MR. MOSS* Well, Z will see if Z can present some 

p 

#• 

f 


w 
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law to you that I did not think necessary to present to 
Judge Mansfield. 

THE COURT* Fortunately, I assume Judge 
Mansfield disqualified himself because he is now with the 
Court of Appeals. 

MR. MOSS* I object to this testimony on all the 
minutiae of the negotiations. 1 have no objection to 
Mr. Garber stating whatever the facts are which bear upon 
the good faith of the defendants in making their proposals. 

THE COURT* I trust Mr. Taylor will have 
sufficient good sense not to go into the minutiae 
but to use this as merely demonstrating his contention 
and using it to demonstrate a contract. 

Admitted. 

MR. TAYLOR* Document number 97-A will be the 
June 7, 1963, document entitled "Subjects for Negotiation 
Proposed by Leo Rubber 6 Tire Corporation for 
Conshohocken Plant." 

(Plaintiff*s Exhibit 97-A received in evidence.) 

\ ' 
MR. MOSS* Your Honor, at this time Z wish, 

however, to request either you to request the plaintiffs 

f | 

or to permit me to request the plaintiffs to make a 

I 

h 

thorough search, which Z doubt that they have heretofore 

/ »\ 

made, for the minutes, the remaining minutes, of the 

{ \ ‘" 

\ N 
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Tarbutton is sitting here; he is supposed 
to have taken them. Mr. Hess is sitting here; he had 
some of them. Mr. Garber v who for years was an employee 
of the International Union and could well have been asked 
to produce the minutes, is here now with a hand full of 


them. 


I think that it is about time that the minutes 


either were produced for us to consider or that their 
subsequent production on the morning of an examination 
come to an end. 

MR. TAYLORt We will try to do that, your Honor. 
But now forgive me if I first interject; I mistakingly 
said this document was being entered as 97-A. 

Ky apologies. It is 98-A that would be the next number in 
order, your Honor. 98-A will be "Latest Company 
Proposals Dated June 7, 1963." 

plaintiff's Exhibit 97-A in evidence now correctl 
.marked Plaintiff's Exhibit 98-A and received in 
evidence.) 

% 

MR. TAYLORt For the edification of the Court, 
we have made a more recent search to be sure that the 
previous search did not fail to show up some of these 
missing minutes and records. And the answer which we will 
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produce by testimony, but which I can state for 

3 

plaintiffs now, is that we have not come up with 

4 

anything other than that which has been produced here by 

5 

Mr. Garber which had been in his files. 

| 

6 

I 

_ Coming back to that issue, the record of the 

f 7 

■% 

four negotiation meetings which have been tendered by the 

8 

plaintiffs into evidence, your Honor, 1 move tlut they 

9 

be accepted into evidence as part of the original ‘series .*? 

10 

previously marked 35-A to 43-A in that they be numbered 

11 

seriatura 99-A, et seq., 99-A, 100-A, 101-A, 102-A, and that 

12 

t 

they respectively be 99-A, the meeting of May 29, 1963; 

13 

100-A, would be the meeting of June 28, 1963; 3^1-A 

, \ 

14 

would be the meeting of July 3, 1963; and the meeting on 

15 

July 5, 1963, would be 102-A. 

16 

I move that these four documents be admitted into 

17 

evidence. 

*. * 

18 

THE COURT* Mr. Moss, these are on a different 

19 

footing than the others because you have not stipulated that 

20 

they represent the minutes of the meeting and that they 

21 ; 

are authentic documents. 

V 

22 

MR. MOSS* You know, your Honor, I think it is 

23 

about time that the plaintiffs produce Mr. Tarbutton, who 

24 

supposedly took these minutes, so that we could at least 

25 

examine him on how he took them and when they got typed up. 

.* # 

\ 

• 
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MR. TAYLOR* We would offer to present 


655 


to the later hook-up, in order to keep this witness whose 
tine is rather short, on. 

THE COURT* They will be marked for 
identification at this point and subject to Mr. 
Tarbutton's testimony. 

(Plaintiff's Exhibits 99-A through 102-A marked 
for identification.) 

MR. TAYI0R* All right, your Honor. My 
associate asks that perhaps we would put Mr. Tarbutton in 
and swear him in on the voir dire, just for this 
purpose, and then if he could be excused for later 

V 

testimony on other Issues and then come back. 


Would that be all right with you, Mr. Moss? 

MR. MOSS* I would just aeewas^have them marked 
for identification now. 


MR. TAYLOR* We are going to have substantial 
testimony, your Honor, and I would just asi soon clarify 
the evidental value. 

THE COURT* is the witness going to refer to this 

now? 

MR. TAYLOR* Yes. > 

THE COURT* Vtoir dire. Mr. Tarbutton now. 

Cfi* 

(Witness excused.) 
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MR. TAYLOR» Plaintiffs call Walter 
Tarbutton, please. 

i 

WALTER TARBUTTON , called as a 
witness on behalf of the plaintiffs, being 

first duly sworn, testified as follows* 

, 

VOIR DIRE EXAMINATION 
BY MR. TAYLOR* 

O Mr. Torbutton, what was your position in 1963? 

Wfere you affiliated with the United Rubber workers? 

A Yes, sir. 

O Were you working in the Conshohocken plant of 
Leo Rubber and Tire Corporation? 

A Yes, I was. 

0 Were you a member of Local 227? 

A Yes, sir. 

0 What was your position with Local 227 at that time? 
A What time in *63, sir? 

0 were you ever an officer of Local.227? 

A Yes. I was on the negotiating committee for 
eight years preceding that. Then, when they had the 
lay-offs, I became Secretary of the Union in April 1963, 
when the former secretary, Mr. Pred Delaney, was laid off. 

I became Secretary. 
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Tarbutton 


0 In such capacity, was it your ordinary 
responsibility to take ..dnutes of various meetings with 
the company, negotiating meetings?: 

A Yes, it was. 

0 Did you in fact do that on a fairly regular 


basis? 


A 

0 

form? 


I did, yes, sir. 

Did you transpose those minutes into typewritten 


A I sure did. 

0 Did you make copies of them? 

A yes, sir. 

0 Did you distribute copies of them to various 
persons within the union on behalf of the union for whom 
it would be necessary and pertinent to have them? 

A I gave them to each and every member of the 

negotiating committee, of the union's negotiating committee 
now. 

0 I am showing the witness copies of documents 
35-A to 43-A, inclusive, and ask Mr. Tarbutton do you 
recognise these. They are already in evidence. 

MR. TAYLORi i am showing the witness documents 
35-A to 43-A already in evidence, your Honor, which have 
been admitted as minutes of various meetings. 

• ■■ 
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0 We just want to see, Mr. Tarbutton, if you 
recognize these documents as minutes that you previously 
kept. 

A That is correct. 

0 For the union local? 

A Yes, sir. 

0 I would now show you the documents which have been 
tentatively marked 9 9-A to 102-A, and ask if those are also 
familiar to you. Would you inspect those, please, to 
sure they are something you are definitely familiar with. 

A These are definitely mine, yes, sir; these are 

mine. 

0 Those are also minutes that you kept as 
Secretary of Local 227? 

A True. 

0 For the meeting dates stated there? 

A Yes. Yes, sir. .1 

0 Could you tell the Court, just on one final 

• * y *'• 

question* We already know those are not the records of 
all the meetings vrliich took place between the company and 
the union from the time yon became Secretary in April and 
between the time the negotiations began in the period 
of July. Same are missing. Could you explain why are 
■^••ing and not in your possession? 
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Tarbutton 


A Well, they were all kept down at the union hall 
and, after all, ten years is a long tine. They got mislaid 
or something. I don't know what happened to them but there 
was minutes there of all the meetings. 

0 Rave you made — 

A You must realize X haven't been an officer of that 
union from 1965; for seven years I haven't been around thais 
union hall. 

0 X see. Did you make a due and diligent 
search to the best of your ability for all such records? 

A Yes, X did. 

Q Xn order to offer them to us for the trial? 

A I went hone on Monday night and made another search. 
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Tarbutton-direct 
THE COURT: What did you do? 


660-661 

Describe 


your search. 


THE WITNESS: When I first got to 

Philadelphia, Z went to Norristown, I stopped up at Hr. 
Hess' former address, and asked if he had any 
more records up there the*- we could get, and they said, 
no, they hadn't any more, they didn't have any more. 

I went home, I searched all around my place, 
couldn't find any i^re. I called up a former lawyer that * 
we had by the name of Mr. Randolph War don. I couldn't’ 
get hold of him. I talked to his son. I left my 
telephone number there and told him would he please get 
his father to make a search and see if he had any of the 
union's records, and if he did would he please call back. 

His son asked me then, he said if my father' 
doesn't have them is it necessary for him to call you back? 

I said "I I see no use if the man doesn't havt- 
ther. I am not going to spend his'time, because he is 

busy," and he did not call me back, so evidently he does 

• * 

not have them. 

"* ■ ■' 

That is the search that I made,sir. 

MR. TAYLOR: No further questions, your 

Honor. 
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CROSS-EXAMINATION 
BY MR. MOSSt 


Tarbutton-direct-croas 


Q Mr. Tarbutton, did you taka shorthand? 

A No, sir. 

Q Ho* did you take these minutes? 

A With pencil and paper. 

Q Did you write down everythin? that happened 
at the meeting? < 

A I wrote down the chings that I think were 
important, just like Mr. Heinrich and their secretary had 
done the same. I do not think they wrote everything ^ 
either, sir. 

Q You didn't take everything down? 

A I just answered that question, sir, and I 
told you, I wrote down, like any other secretary would 
write down. I do not think any secretary wouldwrite 
down everything, sir. 


THE COORTt Just answer the question. 

Q You just wrote down what you thought was 

. . * 

important? 

• } 

A You are not putting words in my mouth. X 
told you what X done, sir. 

0 You • selection as to what you put down 
and that you didn't put down, did you not? 
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Tarbutton-cross 

THE COURT* You are just characterizing what 


®-\> w. ',-. ..V 


A I made ho selection. I put down what I 
thought was right. And that was it. 

Q How long did it take you from the time you 
made these notes to the time that you transcribed them 
on the typewriter? 

A 1 the negotiation meetings, went home, 
typed them up, cut a stencil, and mimeographed them. I 
did not keep a record of my time. 

Q Did you type exactly what you had handwritten? 
A I typed what I had handwritten, yes, sir. 

Q Exactly? 

A I cannot swear exactly. Suppose 1 made a 

i 

mistake and missed something. I dnnt^it to the best 

* 1 

of my ability. 

THE COURT: The qua /tion is not did you make 
a mistake, but did you expand your handwritten notes 
when you typed or did you just type what you had written? 

THE WITNESS* I ty{.ed down what I wrote• 

THE COURT* You could do it in two ways, 
you could write key phrases and then expand it in 
typing or just type what you wrote. Which did you do? 

THE WITNESS* I wrote what I had. I didn't 
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Tarbutton-cross 


add or subtract. 

Q Let mm show you what's bean started Exhibits 
30X, 31A, 32A, 90A, and I ask you if you took those 
minutes. 


MR. TAYLORt He testified he didn't 
baem. secretary of the local until sonatina In April of 
1»«3, he couldn't possibly have taken minutes in 1962 . 


and entered 


MR. MOSSt 
MR. TAYLOR* 
in evidence. 


I want to get information on that. 
They are stipulated as authentic 


A This one has Mr. Delaney's name on it. l 
think I stated Mr. Delaney was secretary of the ' 
union at that time. i would imagine >-hat, sir. 

0 How about the others? 

A The same thing goes with this. 

THE court* Name them. l can't see them. 

A 32 is Mr. Delaney. This is April 16, 1963. 
This is my name. 

® Tou took those minutes? 

A Yes. X said I became secretary in April of 

1*63. 

. # r . —• 

«• " * . «. 

Q I asked you if you took the minutes, Mr 4 . 
Tarbutton. 

MR. TAYLOR* of this particular meeting. 

• ' X 
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A This meeting is a meeting with the International 
Union. I imagine somebody from the International took 
these minutes, I believe, sir, to answer you correctly. 

Q You don't think you did? 

A To my knowledge I would say the Interational 
Union took those. 

objeeT 

MR. MOSS: I ob j e cti o n to the introduction 

of these exhibits in evidence on the ground that the 
witness himself says that he took down only what he 
thought was important, and thereby obviously exercised 
selection. 


THE COURT: 


records. 


That is true of all business 


Not of all proper business 


MR. MOSS: 
records, your Honor. 

THE COURT: It is true of certain records. 

MR. MOSS: Certain business records are 

books of accountand without the possibility of 
selection. 

- tub cou r t: — i w uuid im g iM e v en in baoki ' ar 
account- and-with out th e possib i lity uf aelectlUfu. . 

THE COURT: I would imagine even in books 

of account you only put in what is important. 

MR. MOSS: In connection with regular 
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Tarbutton-cross 


accounting procedures. 

THE court* You put in what is necessary 

for regular accounting procedures, you don't put in all 
other items. 

MR. MOSS* i object to them. i think 
thel ’ "* untru * Worthy In th. th.y put down only 

what thi. wltna.s f.lt ««, Important, rad th.y ar. 

off.r*J here to prove whet happened at th. nee tinge. 

THE Court* Objection overruled. 

MR. TAYLOR* I might add — 

THE COURT* Don't add anything. The 
objection has been overrruled. *■ 

MR. TAYLOR* No further questions of this 
witness. You are excused, Mr. Tarbutton. 

(Witness excuses) 

MR. TAYLOR* Plaintiffs recall Mr. Garber. 
Then I take it, your Honor, the minutes of - 
the four meetings are entered in evidence the way 
identified as 99A, 1Q0A, 101A, 102A. 

THE COURT* Right.- 

MR. TAYLOR* Consecutively for the four 
meetings in chronological order. ■; * 

THE COURT* That'S correct. 

(Exhibits 99A, 100A, 101A and 102A were 
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»dr7 Garber-dlract.e 


2 

3 

received in evidence; 


4 

ROBERT E. GARBER resumed. 


5 

6 

' 7 

DIRECT EXAMINATION CONTINUED 

BY MR. TAYLORs 

! 

1 

i 

7 

8 

9 

Q Mr. Garber, do you have a copy of those 

minutes in front of you? 

f 

A Yes. 

! 

i 

10 

1 

I \ 13 

THZ COURTS Mr. Garber, your testimony is 

everything except the words "latest provisions" and 

the 14 and 7 numbers, is your handwriting that is on this 

! 


■ 

■ 

document? 

i 

■ ^ 

. 

i 

1 “ 

THE WITNESS: Yes, sir, that is ary testimony. 

THE COURT: Do you want to check through 

i 

! 

i 

| 

1 

to make sure there are no other exceptions. 

j 

i 


THE WITNESS: I think I better. 

• 

1 

On page 15 there is a date written in which 

I 

i 

E 20 

doesn't appear to be in my handwritings 

"June 14, 1963, 2:30 p.m." 

• 

, 

i 

■ 22 

• *’ % 

That is not my handwriting. 

i 

i 

■ 23 

On page 29 — page 31 I crossed off in type¬ 

1 

writing and 29 is handwritten in, the words "All maintenance 

i 

K 24 

**• 

i 

1 25 

division jobs except unskilled jobs in department 7," that 

• • 

is not my handwriting, either, sir. "List of key jobs" Is 

\ 

l- 

! 

1 

ran f 
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Garber-direct 


its title. 

THE COURTt That ia not yours? 

THE WITNESS* It's not mine, sir. 

Those are the only places where I see any 
notations that are not mine, sir. 

Q In looking over documents 99A to 102A, 

, {dOUld 

Please, wou±£ you tell us the substance of each of those 
meetings that you attended? Forgive me, not 99A, I 
mean starting with 100A. The meeting on June 28, No. 
100A, Mr. Garber. 

the court* Mr. Garber, we are not interested 
in having you read these documents in. To the 

•xtant they refresh your recollection as to what happened, 
just tell us. Just don't read what's there, if you 
don't remember. 

A I am not sure if I understand what the 
question is. 

Q I would like to elicit from you, Mr. Garber, 
to the best of your knowledge and with the use of the 
source documents in front of you, the substance of the 
negotiation meetings, these three meetings, June 28, 

July 3 and July 5. . ' ' 

MR. MOSS* I object to that question. 

If these minutes have any validity at all they represent 
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Garbar-dirsct 


the substance of that meeting, don't they? 

THE COURT: He can testify by refreshing 

his recollection from those minutes what he now remembers 
about them, if he can. If he doesn't, then he should 
say so. The question is quite broad. I would 
suggest you narrow it down to each one, at least. 

A There were a number of different items 
discussed, and I can address myself to each of them. 

THE COURT: I think the question is too broad 

for the witness to handle. 

Q Mr. Garber, during the course of those 

negotiations with the federal mediator present, was there 
any discussion concerning impaneling a fact finding 
panel for the issues in dispute here? 

A Yes, there was. 

Q Will you tell us something about that, 
please? 

A Mr. McGee made a suggestion that -- 

THE COURT: When did he do that, as far as 
you can remember? Canjou fix the date when he did this? 

THE WITNESS: Yes, sir. 

July 5, 1963. 

THE COURT: You got that from your own 
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THE WITNESS: Yes. 


670 


THE COURT: Tell us about that suggestion. 

TIIE WITNESS: Mr. McGee asked the parties if 

they thought that they could utilise a fact finding 
committee to find out what the facts were and make 
recommendations, and he asked the company if they would 
be willing he first asked the union if the union 
would be willing to accept such a fact finding panel and the 
union said yes, providing they could agree upon the ground 
rules. Then he asked the company if they would agree 
upon a fact finding panel and the company said no, and to the 
best of my recollection they listed four reasons why 
they said they didn't want to go along with it. 

THE COURT: What were the four reasons, to the 

. 

best of your recollection? 

THE WITNESS: May I refresh my recollection? * 

THE COURT: Yes. 

THE WITNESS: Mr. Heinrich was there at 

the time — 

the COURT: The witness' last answer vas 
without roferanc. to not.., and ha 1. now rafarring to 
his notes. 

THE witness I Mr. E Inrich vaa than at th. 

h. anawand no, thay wouldn't agraa to tha foot 

• XV 
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finding panel for four reasons) One, fact finding is for 
larger industries; two, he said it takes too long; three, 
what facts would the fact finding board want that we 
do not already have; and, four, the board of directors 
feel that they cannot abdicate their decision making 
responsibilities. 

On that basis, the company rejected the 

proposition. 

q Was there ever any suggestion that the 
parties submit themselves to any form of binding 
arbitration? 

A At the same time Mr. McGee went on, "Does 
that mean it rules out arbitration, also, of the dispute?* 
and they said "Yes, it does." 

THE COURT: What did the union say about 

finding arbitration? 

THE WITNESS) He didn't ask the union. 

He asked the company, and they said no, but we said we 
would. 

THE COURT: But that was after the company 

had already rejected fact finding? 

THE WITNESS) Yes. 

q With specific reference to the meeting on 
July 5, 1963, document 102A, and the colloquy between 

Kr. tovvfay, x 
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Mr. Conway, Bernstein, federal mediator, Mr. Heinrich and 
yourself, federal mediator Mr. McGee did say, "Prom the 
way the company is talking arbitration is also out, 
is this correct, Mr. Heinrich?* 

And Mr. Heinrich said "Yes, this is correct.* 

Mr. Garber, would you carry on from there, 
please, and discussion the situation stated as the company 
position on July 5, as to its material and most important 
elements, not the minutae. 

THE COURT* The union was never asked about 
binding arbitration until the company already rejected 
fact finding? 

THE witness* That's correct, to the best of 
my knowledge. 

THE COURT* So as the union negotiator you knew 
the union was on safe ground in accepting binding 
arbitration at that point. 

THE WITNESS* You have done some negotiating 

yourself, sir. I think it was possibly so. I think 

• . # 

the fact finding panel at that time could have been very 
helpful. 

THE COURT* I understand. But it has 
bMn • aW th * union accepted binding arbitration, and I 
wouldn't call .coopting binding arbitration in any wall.tic 
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Garber-direct 
Z take it, without your saying so, you agree 


THE WITNESS: Let's say we were pretty 

sure at the time the company' s answer to that would be *- 
•No," also. 

THE COURT: So obviously you say "Yes"7 

THE WITNESS: No, I think if they said "Yes' 

we would be happy to follow through with it. 

THE COURT: You didn't have to reach that 

point? 

THE WITNESS: Unfortunately. 

Q Mr. Garber, on page 2 of the July 5 meeting 
there is a statement by Mr. Conway concerning the 
company's position on major items. I would merely 
like you to review it -- it seems like nine items there— 
and tell me if in any material extent it varies from the 
proposals which you received on June 19 whenyou 

came to Conshohockan, and which are now designated 
as document 98A? 

A The company's proposals on July 5 were 
essentially the same as they were on the first day of my 
being there, with the exception that in the interim 
period they had discussed the possibility of increasing 
the recall rights from six months to 12 months, the 
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period 

rtglrts a during which an employee on layoff would have 
recall rights. In the interim they agreed to go from 
6 to 12 months. 

Q You mean the company's original position was 
six monthB and they now increased it to 12? 

A Yes. 

Q Do you know what the terms of the current 
contract called for in that regard? 

A They were unlimited. This would have been 

something substantially less than what was in the current 
contract, the 12 months. 

THE COURT: The current contract was un¬ 
limited, as long as he kept on registering? 

THE wiTNESa* That's correct. Once a 
year he had to register. 

Q Can you explain the significance of this 
recall rights with regard to the laid off employees? 

A Yes. if you could remove an employee from 
the recall list and remove him as an employee you were 
also eliminating certain obligations you would have under 
the separation or severance or other arrangement you might 
have if he was on the recall listand was considered 
as an employee at the time of r.any plant closure, 
shut down, or cessation of operations. 
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Q Will you explain the difference between 
separation and severance? 


A Separation pay is a payment that under the 

SU6 ton4n>frk, 

j ufreon tr a ct s^ in most contracts , provides an employee 

e-vevit 

with a lump sum payment in the he is laid off for 

a period of time and the likelihood of his being recalled 
is practically nil. He is paid a separation pay under 


the SUB agreement. 


it? 


THE COURT: That is at his election, isn't 


THE WITNESS: Up to a certain point. After 

a period of time, in most cases it's two years, the company 
has the right to exercise its options. 

THE COURT: The compary has the right to pay 

him off? tv . 


THE WITNESSl Yes. 

A Now, there is other types of payments under 
the pension agreement. I believe the technical term ‘ 
is service award under certain conditions if an employee 
becomes physically unable to do the type of work but 

he doesn't qualify for a pension. Then there is a 

# 

special distribution we normally refer to as a 
severance award which provides a lump sum payment to an 
individual in the event of a permanent and complete 
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closure of a plant. 

That varies from contract to contract. in 

PUo “ lt U P«i<» if there 1 . . permanent ^ 

total closure of . plant. In other contract. If. paid 
11 there 1. . pertly closing oftan operation within a 
plant* It s normally based on th. number of weeX. 

PV for ..ch year of .ervice. The higher th. year, 
of .ervice the higher th. number of wee*, pay for e4ch y .„ 
of service. 

Q On a formula that would be included in the 
contract, a percentage formula? 


0 So that in a plant where there was a great - 
deal of seniority th. severance pay, a. you refer, to.it, 

might amount td a substantial .mount of money, i. that 
correct? nr - 

A It would definitely mount to a substantial 

amount of money. For example, it might be on. and a 

half week, pay for each year g .ervice if he had 10 - 

y.ars of service. If it was 15, it might be two wmhs. 

If he had more it might go higher. Th. higher th. 

ytar. of service the higher th. lump sum payment to each 
individual. 

0 With regard to th. meeting, on July 3 and 
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July "■ -nat are In front of you, do you recall any dis¬ 
cussions concerning extending the then technically 
expired contract? As a matter of fact, discussions from 
June 19, when you first came to Conshohocken, discussions 
with management concerning the eJtamsttan^of the then - 
current contract which was set to expire June 30, 1963? 

A If you want me to pick out the dates I will 
do that, but I know there were several proposals made 
and discussed between the parties about extending the 

contract on either a day to day basis or for a period of 
seven days. 

THE COURT: You mean extending the old working 

rules? 


THE WITNESS: Yes, the then existing 


contract. 


Q This was a company proposal to extend for a 
period of seven days, did you say? 

A Yes. The first proposal I believe was made 
on June 21. 

« 

Q And thereafter there were variations —- 

THE COURT: The company made the proposal? 

THE WITNESS: Yes, but then it withdrew it. 

They made the proposal on the 21st and withdrew it at 
7:30 p.m. I believe that same night. 
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MR. MOSS: Your Honor, he ie talking 


, * * 

about a proposal to extend the terms of the old working 
agreement while they negotiated on the new one beyond the 
expiration date of June 30. 


Aren't you, Mr. Garber? 

THE WITNESS: Yes. 

MR. MOSS: He is not talking of an offer 
of the company to extend for two years. 

THE COURT: I understood. 

THE WITNESS: I am sorry. 

raE C00RT ‘ You made that perfectly clear. 

THE WITNESS: I said on a day to day 

basis or for seven days. 

THE COURT: it’s just that Mr. Moss doesn't 

have confidence in ray ability to understand. 

MR. MOSS: There has been testimony by Mr. 
Hess the union rejected that, and I thought you had 
expressed that the company had proposed that extension, 
and I thought you had misunderstood him. 

THE WITNESS: I have a copy of the company 

proposal on June 21, which was to extend the contract on a 
day to day basis without an agreement while negotiations 
are still continuing and requiring that in the event 
the union decided to resort to strike action it would 
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agree to give the company a seven-day notice of such 


cancellation. 


That proposal was made on June 21, and with¬ 


drawn on June 21 at 7:30 p.m. 


It was withdrawn by the company the very 


night it was offered? 


A Yea. 


THE COURT: What had the union done about 


it in the meantime? 


THE WITNESS: We were still meeting. 

THE COURT: Hr. Moss reminded me there was 

testimony that the union rejected that. ..Is thatt r 


correct? 


THE WITNESS: No, this was withdrawn by the 


company. That ia what my notes show on June 21 at 7:30 


Q Was there any further discussion to the best 
of yourmemory concerning further proposals to extend the 
contract? 

A Yes. I think that was a Friday, becauseon 
Monday they gave us — 

THE COURT: I clearaly remember Mr.Hess 

saying that he rejected that. 

THE WITNESS: Not that one. There was a 
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proposal made on June 24 or 25 which was similar in nature 
to extend the contract and under similar circumstances. 

The union at the time didn't reject that. 

They said they didn't want to sign such a document ~ 

THE COURTt Who is they? 
the WITNESS: The union. Because of two 
different reasons. One, they didn't think the member¬ 
ship had given them that authority. And, two, if 
they had signed any kind of written agreement with the 
company that raised the possibility that under the law 
they would be required to give other notices to the 
government, if they did later on want to resort to 
strike action, there was a distinct possibility under the 
law once you reach a written agreement with a company 
extand ** agreement that you have to give the required 
30 to 60 day notices in order to cancel. This is one 
of the fears the union had. They say we might be willing 
to talk about working on a day to day basis, but we 
don't think we sl.ould enter into a written agreement to do 



After June 30 they did work on a day to day 


basis until July 16? 


A Yes. The union had no objection to working 
on a day to day basis, but didn't want to enter into a 
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written agreement to do so. 


And that was the reason? 


Yes. 


MR. TAYLOR: Your Honor, at this time I am 
showing the witness — 

• ™ E WITNESS ‘ slr > •>«*« I mad. myaelf clear? 

Vou are required, before you can .trike a company, once 

you have a written agreement, to give a certain required 

notice to the government, if you enter into a written 

agreement, and that ia what the union was afraid of, that 

they would be required to give another set of these 
notices. 

the court* i understand your point. 

o Are the documents you have Just been referring 

to, the memorandum of June 21, 1963? " 

A Yes. 

o And ther. is « letter you have been referring 

to dated June 25, 1963 from the company to Hr. Hess 
signed by Mr. Heinrich which included with it what*. 

called a memorandum of understanding dated Jun. 24, 19637 
A Yes. 

Q And these two documents you have just been 

discussing, is that correct? 

A That's correct. 
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*” C00BT ' Mlli y°“ •*<*». „ . wamtml 

MR. TAYLOR* Yee. 

(Adjourned to 2*15 p.n.) 
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